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Summary 

 

Development consent was granted on 7 September 2016 (Development Application 

569/2016) for an indoor recreation facility (gym) within an existing mixed-use development. 

The consent was time limited for a 12 month period (Condition 19) to enable Council to 

review the operation of the facility in relation to impact on the amenity of adjoining 

properties. In 2018, approval was granted for an additional 12 months. An application to 

modify development consent DA/569/2016 has been received to delete Condition 19 to allow 

the permanent use of the premises as an indoor recreation facility (gym).   

 

There have been two notification periods for the application – the first resulted in a total of 

17 submissions plus a noise survey completed by 17 residents. The second notification period 

resulted in 15 submissions. In accordance with Council’s Policy for Determining Development 

Applications subject to Public Objection, a Councillor Business Update was provided on 9 

August 2019 outlining the number of submissions received, the issues raised and indicated 

the officer’s recommendation to refuse the application.  Following the Councillor Business 

Update, the application was ‘called up’ to Council by Mayor Matthews and Councillor  

McLachlan.  

 

The application has been examined having regard to the matters for consideration detailed in 

section 4.15 and 4.55 (1A) of the Environmental Planning and Assessment Act 1979 and other 

statutory requirements with the issues requiring attention and consideration being addressed 

in the report. 

 

Applicant Mr T Butcher 

Owner Owners Corporation SP 77340 

Application No DA/569/2016/B 

Description of Land Lot 37 SP 77340 

 37/2-6 Warrigal Street, THE ENTRANCE   

Proposed Development Deletion of Condition 19 (remove time limited consent) 

Site Area 1905m² 

Zoning B2 Local Centre 

Existing Use Recreational Facility (indoor) - Gym 

Employment Generation Yes 

Item No: 2.1  

Title: DA/569/2016/B - Shop 37/2-6 Warrigal Street, The 

Entrance - Use of Shop 37 for Recreational Facility - 

Personal Fitness Studio (Amended Application) 

 

Department: Environment and Planning  

28 October 2019 Ordinary Council Meeting       
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Estimated Value N/A 

 

 

Recommendation 

 

1 That Council refuse development application 569/2016/B for the following 

reasons having regard to the matters detailed in Section 4.55 (1A) and 4.15 of the 

Environmental Planning and Assessment Act 1979 and other relevant issues: 

 

a There is insufficient information to justify the proposed development is of 

minimal environmental impact in accordance with Section 4.55(1A)(a)of the 

Environmental Planning and Assessment Act 1979. 

 

b The proposed development is not considered to be substantially the same 

development to that which was originally approved in accordance with 

Section 4.55(1A)(b) of the Environmental Planning and Assessment Act 1979. 

 

c The proposed development does not comply with the objective of the B2 

Local Centre zone under Wyong Local Environmental Plan 2013 which seeks 

to avoid land use conflicts within the zone.  

 

d There is insufficient information to determine the extent of impact on the 

amenity of residents within the development and other adjoining properties. 

 

e The site is not suitable for a continued and permanent use as an indoor 

recreation facility (gym) having regard for the matters for consideration in 

Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979. 

 

f The deletion of condition 19 under DA/569/2016 to allow a continued and 

permanent use as an indoor recreation facility (gym) is not in the public 

interest.   

 

2 That Council advise those who made written submissions of its decision. 

 

Proposed Development Deletion of Condition 19 (to remove 12 month 

time limited consent)  

Permissibility and Zoning The site is zoned B2 Local Centre under 

Wyong Local Environmental Plan 2013. The 

proposal aims to modify the consent for the 

approved indoor recreation facility. The 

proposed development is permitted in the 

zone. 

Relevant Legislation • Environmental Planning and Assessment Act 
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1979 

• Wyong Local Environmental Plan 2013 

• Draft Central Coast Local Environmental 

Plan 2018 

• Wyong Development Control Plan 2013 

Current Use Recreational Facility (indoor) - Gym 

Integrated Development No 

Submissions First Notification Period (30 January 2019 – 12 

February 2019) - 17 submissions plus a noise 

survey completed by 17 residents. 

 

Second Notification Period (26 June 2019 – 10 

July 2019) – 15 Submissions.  

 

Background 

 

The subject site contains an existing mixed-use development comprising three ground floor 

commercial tenancies and 35 residential units above.  Development Consent was granted on 

7 September 2016 (Development Application 569/2016) for the use of a ground floor tenancy 

as an indoor recreation facility (gym), including minor internal alterations and associated 

signage. A condition of consent (Condition 19) restricted the approval to an initial 12 month 

period so that Council could review the operation of the facility in relation to impact on the 

residents within the building and those in adjoining properties.  

 

During the initial 12 month period Council received complaints in relation to noise and 

vibration impacts from the approved use.  Council Compliance Officers deemed that the gym 

was being operated in accordance with the conditions of consent and no further action could 

be taken.  

 

On 28 July 2017, an application was lodged to modify the development consent by changing 

the hours of operation and deleting the condition that limited the consent to a 12 month 

period.  Given historical complaints, the applicant was requested to provide acoustic 

assessment and detail appropriate measures to mitigate noise and vibration impacts.   

The applicant provided details of acoustic assessments undertaken and measures instigated 

to deal with noise/amenity impacts, including: reducing trading hours, additional floor 

matting, signage to remind gym users of potential impacts on neighbours.  

 

Based on the additional detail provided by the applicant, approval was granted for 

amendment to the hours of operation and to allow operation for an additional 12 months.  

 

The applicant has requested the deletion of Condition 19, which would end the time limited 

consent arrangement. 
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The Site  

 

The subject site is 37/2-6 Warrigal Street, The Entrance (legally described as Lot 37 in SP 

77340).  The site is on the corner of Warrigal and Taylor Streets and contains an existing 

mixed-use development comprising three ground floor tenancies and 35 residential units 

above.  The site location is shown in Figure 1. 

 

 

 
Figure 1 – Site location (in blue) 

 

The recreation facility (operated as a ‘F45 gym’) is situated in shop 37 and has an area of 

160m². Pedestrian access is via Warrigal Street. The frontage of Shop 37 is shown in Figure 2.  
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Figure 2 – Frontage of Shop 37 

 

Surrounding Development 

 

Located above and to the rear of shop 37 are 35 residential units. Below shop 37 is a 

basement car park for use by the tenants and residents of the mixed-use development. To 

the south (opposite side of Warrigal Street) and further to the east there are existing 

residential dwelling houses.  To the west of the subject site there are other commercial 

premises.  These can be seen in Figure 1. 

 

The Proposed Development 

 

Under the provisions of Section 4.55 (1A) of the Environmental Planning and Assessment Act 

1979, consent is sought to delete condition 19 to allow the permanent use of the premises as 

an indoor recreation facility (gym) as follows: 

 

Condition 19 currently reads: 

 

19 This consent is for an additional twelve (12) month period only and accordingly must 

cease at the expiration of twelve (12) months from the date of the modified consent. Any 

extension of the approved use beyond twelve (12) months will require the prior 

submission and approval of an application under Section 96 of the Environmental 

Planning and Assessment Act 1979. In considering any application for the extension of 

this consent, Council would have regard for relevant matters under the Environmental 

Planning and Assessment Act 1979, including any submission received during the period. 
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The deletion of Condition 19 would allow for the permanent use of shop 37 as an indoor 

recreation facility which is not supported for the reasons outlined within the report.  The 

continuation of the use for an additional period is also not supported. 

 

History 

 

The following approvals relate to the subject site: 

 

• DA/569/2016 – Use of Shop 37 for recreational facility (indoor) – Personal Fitness 

Studio approved on 7 September 2016.   

 

During the initial 12 month period Council received complaints in relation to 

noise and vibration impacts from the approved use.  Council Compliance Officers 

deemed that the gym was being operated in accordance with the conditions of 

consent and no further action could be taken.  

 

• DA/569/2016/A – Amended application which approved a modification to the 

hours of operation and extended the 12 month trial period under Condition 19.  

 

Given historical complaints in relation to noise/vibration the applicant provided 

details of acoustic assessments undertaken and measures instigated to deal with 

noise/amenity impacts (including reducing trading hours, additional floor 

matting, signage to remind gym users of potential impacts on neighbours).  

 

Based, in part, on the mitigation measures proposed by the applicant, the 

application was approved on 5 January 2018, providing an additional 12 month 

approval for the use.  

 

Submissions 

 

The modified application was notified in accordance with Wyong Development Control Plan 

2013, Chapter 1.2 Notification of Development Proposals. 

 

• The first notification period (30 January 2019 to 12 February 2019) resulted in a 

total of 17 submissions and a noise survey completed by 17 residents. 

 

• The modified application was re-notified (26 June 2019 to 10 July 2019) providing 

objectors an opportunity to review and make comment on an acoustic report and 

noise mitigation measures detailed by the applicant. During the second 

notification period a total of 15 submissions were received. 

 

The issues raised in the submissions and the noise survey are summarised as follows: 
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• The gym opens before 6am and operates on Sunday which is not in accordance 

with the approved hours of operation. 

 

Comment:  

 

Council contacted the operator to request compliance with the approved hours of operation. 

Council compliance staff continue to monitor operational matters, including compliance with 

approved operating hours. 

 

• Noise and vibration from the gym can be heard throughout building and within 

residential units. 

 

Comment: 

 

The Acoustic Assessment report prepared by Reverb Acoustics has not provided noise 

measuring data that is reflective of the current operations of the gym. A vibration assessment 

has not been provided. Noise and vibration from the operation of the gym is an issue for 

residents within the building and in adjoining properties. The information submitted with the 

application has not demonstrated there is minimal environmental impact as a result of the 

operation of the gym.  

 

• Weights being dropped causes the building to shake. 

 

Comment:  

 

The Acoustic Assessment report prepared by Reverb Acoustics has not provided a vibration 

assessment to verify that the dropping of weights is not causing an impact. 

 

• The initial DA was approved for cardio exercises which acoustic matting would be 

adequate. Weights have now been introduced to these exercise classes causing a 

disturbance.  

 

Comment:  

 

The original approval under DA/569/2016 was for shop 37 to be used as a recreational facility 

(indoor) – Personal Fitness Studio. The acoustic report approved as part of the original 

development consent was prepared based on gym activities where no heavy weights are 

used or any unsupervised activities involving the use of free weights.  

  

Weights have now been introduced to exercises. The dropping of weights is disturbing 

residents and this impact has not been addressed within the Acoustic Assessment report 

prepared by Reverb Acoustics.  
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• There are cracks in the building that were not there before the gym started 

operation. A Structural Engineers report should be submitted by the Applicant. 

 

Comment:  

 

It is unclear whether any cracks or other issues with the building are related to the current 

use of the gym. 

 

• The acoustic report did not provide any noise testing results taken from within 

residential units. 

 

Comment:  

 

Agreed. 

 

• The acoustic report states that dropping of weights was not audible during visits. 

The worst case scenario has not been tested within the acoustic report. 

 

Comment:  

 

Agreed. 

 

Internal Consultation 

 

The development application was referred to Council’s Environmental Health Officer to assess 

the impact of noise and vibration from the gym including the sampling data, methodology 

and findings of the Acoustic Assessment report prepared by Reverb Acoustics. The 

assessment found the acoustic assessment deficient having regard for the consideration of 

noise and vibration impacts within the development and to adjoining properties and does 

not support the proposed modification. 

 

Ecologically Sustainable Principles: 

 

The original application addressed ecological sustainable principles. The proposed modified 

development does not change the original assessment findings. 

 

Climate Change 

 

The original application addressed potential impacts of climate change. The proposed 

modified development does not change the original assessment findings. 
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Assessment: 

 

Environmental Planning and Assessment Act, 1979 

Section 4.55 (1A) – Modification of Consents 

In accordance with Section 4.55(1A) of the Environmental Planning and Assessment Act 1979 

(EP&A Act), Council may consider a modification of development consent provided that: 

 

a) It is satisfied that the proposed modification is of minimal environmental impact, 

and 

b) It is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which the consent was 

originally granted and before that consent as originally granted was modified (if at 

all), and 

c) It has notified the application with: 

(i) The regulations, if the regulations so require, or 

(ii) A development control plan, if the consent authority is a Council that has 

made a development control plan that requires the notification or advertising 

of applications for modification of a development consent, and 

d) It has considered any submissions made concerning the proposed modification 

within any period prescribed by the regulations or provided by the development 

control plan, as the case may be. 

 

In order to satisfy s.455(1A)(a) and determine whether the proposed modification is of 

minimal environmental impact, the applicant was requested to submit an acoustic report to 

address issues raised in submissions in relation to noise and vibration from current 

operations. The acoustic report was to include an acoustic and vibration assessment that 

included consultation with the neighboring residents. 

 

The applicant submitted an Acoustic Assessment Report prepared by Reverb Acoustics. 

Following assessment of the acoustic report was considered unsatisfactory as it did not 

adequately address the following: 

 

• Noise and vibration associated with the dropping of weights;  

• Impacts outside of the approved hours, including impact of the arrival and 

departure of patrons on the amenity of the surrounding area; and 

• The impact of music associated with the gym. 

 

The report provided limited information that does not reflect the current operations of the 

gym and subsequently does not satisfy council that there will be minimal environmental 

impact if the gym continues to operate. 

 

In addition to assessment of the acoustic report by Council officers, the application was re-

notified to the objectors providing them an opportunity to review and make comment on the 
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report. The submissions received indicate that the use of the premises as a gym is creating an 

ongoing amenity impact to residents (both within the mixed use development on the site, 

and also to dwelling houses opposite side of Warrigal Street).  

The consistent concern is that the gym, previously primarily operated as a fitness studio with 

limited heavy weight facilities, is now predominately focused on weight-based exercises 

which contribute to noise and vibration both within and external to the building. 

 

The acoustic report has not provided sufficient information to demonstrate that the 

continued and permanent use of the gym is of minimal environmental impact therefore the 

proposed modification does not satisfy Section 4.55(1A)(a) of the EP&A Act. 

 

Section 4.55(1A)(b) requires the consent authority to determine whether the proposed 

modification is substantially the same development as the development for which consent 

was originally granted. The basis for which the original development consent was granted 

had regard for the description of development and outline of the proposed operation of the 

facility contained within the Statement of Environmental Effects which included a strict 

exercise environment with set classes of 45 minutes to an hour, where exercises were focused 

on functional, compound movements largely reliant on body weight and small apparatus. It 

was predominantly for cardio vascular exercise with little to no free weight-based exercises. 

 

The assessment also relied upon the recommendations contained within the original acoustic 

report prepared by Rodney Stevens Acoustic Consultants. The nature of the gym activities 

described included no heavy weights being used, no unsupervised activities involving the use 

of free weights and a total of 25 people in the gym.  

 

The current gym is operated by a new tenant who has established a revised gym operated as 

part of the ‘F45’ gym chain. The gym offers structured circuit classes that run for 45 minutes 

which are broadcast to the class via video. Some exercises use weights and kettle-bells. 

During a site inspection it became evident that the current exercise programs are 

predominately weight based. Heavy weights (up to 30Kg) and kettle-bells were seen on site. 

Vibration noise from the gym was heard within the basement car park. The consistent 

objection to this proposal being vibration caused by the dropping of weights is reliable and 

observed by Council officers on site.   

 

The assessment of the modified application has considered the submissions received and the 

information provided within the Acoustic Assessment Report prepared by Reverb Acoustics. 

The intent of the original development consent granted was for a cardio vascular gym with 

little to no free weight based exercises. The operation of the gym has changed from that 

which was considered under the original granting of consent and it is therefore considered 

that the continuation and permanent use of this type of indoor recreational facility would not 

be substantially the same development as that was originally granted under the original 

development consent therefore failing one of the key tests under Section 4.55(1A) of the 

EP&A Act. 
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In accordance with the provisions of s.455(1A)(c) and (d), the modified application was 

notified in accordance with Chapter 1.2 Notification of Development Proposals and the 

submissions received have been considered in the assessment of the modification. 

For reasons stated above, it is considered that the modified development does not satisfy the 

test of being of minimal environmental impact or substantially the same development in 

accordance with Section 4.55(1A) of the EP&A Act.  

 

In accordance with Section 4.55(3) of the EP&A Act, in determining an application for 

modification of a consent under this section, the consent authority must take into consideration 

such of the matters referred to in section 4.15(1) as are of relevance to the development the 

subject of the application. The consent authority must also take into consideration the reasons 

given by the consent authority for the grant of the consent that is sought to be modified. 

 

The matters of consideration within Section 4.15 have been addressed further within the 

report. In addition, in determining an application for modification, the consent authority must 

also take into consideration the reasons given by the consent authority for the grant of the 

consent that is sought to be modified.  

 

Formally specified reasons did not accompany the original granting of consent. However, the 

following reasons were identified in the assessment report for the determination and 

included (but were not limited to): 

 

1 The proposal was considered satisfactory having regard for the relevant 

environmental planning instruments, plans and policies. 

 

2 The proposal was considered against the objectives of the B2 Local Centre zone 

and was found to be satisfactory. 

 

3 There were no significant issues or impacts identified with the proposal under 

section 4.15 of the Environmental Planning and Assessment Act 1979. 

 

The reasons for the granting of the original development consent have been considered and 

having regard for those reasons, the modified application is considered to be contrary to the 

original consent given the nature of the use of the indoor recreation facility has changed 

such that additional noise is being generated at the premises therefore impacting on the 

amenity of residents which was not the case under the original application.  

 

Wyong Local Environmental Plan 2013 

 

The subject site is zoned B2 Local Centre under the Wyong Local Environmental Plan 2013 

(WLEP 2013). The proposed modification to the approved indoor recreation facility remains 

permissible within the B2 zone.  
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The granting of the original development consent was considered consistent with the 

objectives of the B2 Local Centre zone which are: 

 

• To provide a range of retail, business, entertainment, and community uses that 

serve the needs of people who live in, work in and visit the local area. 

 

• To encourage employment opportunities in accessible locations. 

 

• To maximise public transport patronage and encourage walking and cycling. 

 

• To permit residential accommodation while maintaining active retail, business and 

other non-residential uses at street level. 

 

• To minimise conflict between land uses within the zone and land uses within 

adjoining zones. 

 

In the absence of sufficient information to adequately assess the impact on the amenity of 

existing residents, the assessment of the modified application has found that the approved 

use is no longer in harmony with the objectives of the B2 Local Centre zone specifically in 

relation to minimising conflict between land uses within the zone. The subject site contains a 

mixed-use development where residential and business premises co-exist. The current 

operation of the gym is creating a conflict with the residential land use on the site and 

adjoining. This is evidenced through previous complaints to Council, previous complaints to 

the strata management body of the building, the submissions received as part of this 

application and the impacts as noted by Council officers during site inspection. 

 

In accordance with Clause 2.3 of WLEP 2013, the consent authority must have regard to the 

objectives for development in a zone when determining an application. It is considered that 

the continued and permanent use of the gym within the subject premises is no longer 

consistent with the objectives of the zone. 

 

Draft Central Coast Local Environmental Plan 2018 

 

The draft Central Coast Local Environmental Plan 2018 (DCCLEP) exhibition period ended on 

28 February 2019. The proposal has been considered against the provisions of the DCCLEP. 

The subject site is zoned B2 Local Centre and development for the purpose of an indoor 

recreation facility remains permissible with consent within the B2 Local Centre zone pursuant 

to the DCCLEP. However, as the objectives of the zone remain the same, the application 

would be inconsistent with the objective which relates to minimizing conflict between land 

uses within the zone.  
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Wyong Development Control Plan (WDCP) 2013 

 

The application was notified in accordance with Chapter 1.2 Notification of Development 

Proposals. There are no other specific requirements of a Chapter of the DCP which warrant 

further discussion in relation to the proposed modification.  

 

Likely Impacts of the Development 

 

The application has not adequately addressed the impact on amenity to surrounding 

residents. The acoustic assessment is deficient and does not provide the necessary 

information for council to adequately assess and determine whether there will be minimal 

environmental impact in terms of the amenity.   

 

Suitability of the Site for the Development 

 

The original assessment found the development suitable for the site and in keeping with the 

character of the area having regard for the way in which the recreation facility was to be 

operated which was supported by the findings of the original acoustic report and 

recommendations. There is insufficient information in the acoustic assessment that was 

submitted with the modification to satisfy council that there will be minimal environmental 

impact on the surrounding neighbourhood, particularly having regard for the matters raised 

previously and within the submissions. The site is not suitable for the continued and 

permanent use as an indoor recreation facility (gym). 

 

The Public Interest 

 

Having regard for the assessment contained in this report, it is considered that the deletion 

of condition 19 to allow the permanent use of the premises as an indoor recreation facility 

(gym) is not in the public interest.   

 

Conclusion 

 

After consideration of the proposed modification against Section 4.55(1A) and 4.15 of the 

Environmental Planning and Assessment Act 1979 and other relevant statutory and policy 

provisions, the proposed modification is considered to result in an unacceptable 

environmental impact having regard for the amenity of surrounding residents and is not 

considered to be substantially the same development to that which was originally granted 

consent. As a result, the modification is recommended for refusal.  

 
 

Attachments 

 

1  Acoustic Report  D13585745 
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