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Attachment 3 
 
SEPP HSPD Compliance Table DA54832/2018 
 
SEPP Requirement Proposed Compliance 
Chapter 1 Preliminary 
cl.2 Aims of Policy This Policy aims to encourage the provision of housing that 

will: 
 
(a) increase the supply and diversity of residences that 
meet the needs of seniors or people with a disability, and 
(b) make efficient use of existing infrastructure and 
services, and 
(c)  be of good design. 
 
The proposed development is not inconsistent with these 
aims.  

Yes 

cl.4 Land to which this 
policy applies 

Clause 4(1)(a) of SEPP HSPD provides the policy applies to 
land that adjoins land zoned primarily for urban purposes 
where dwelling houses are permitted.  
 
Clause (6)(a) of SEPP HSPD provides that this policy does 
not apply to land described in Schedule 1 (Environmentally 
Sensitive land). The subject site is not identified in another 
environmental planning instrument by any of the 
descriptors identified in Schedule 1 and therefore this Policy 
can be applied to the site.  
 
The land is zoned R2 Low Density under Gosford LEP 2014 
(GLEP) where Seniors Housing is permitted. 

Yes 

cl.5 Relationship to 
other environmental 
planning instruments 

The permissibility of the development is sought through this 
SEPP which prevails over GLEP 2014. There is no inconsistency 
as seniors housing is permissible under GLEP 2014. 

Yes 

Chapter 2 Key Concepts 
cl.8 Seniors seniors are any people aged 55 or more years, people who are 

resident at a facility at which 
residential care is provided, people who have been assessed as 
being eligible to occupy 
housing for aged persons provided by a social housing 
provider. 
 
The development will provide housing for people who are 
defined as "seniors" under the SEPP. 

Yes 

Cl.10 Seniors Housing Seniors housing is residential accommodation to be used 
permanently for seniors or people 
with a disability consisting of: 
(c) a group of self-contained dwellings. 
 
 
The development will provide housing for seniors in the form 
of self-contained dwellings. 

Yes 

Cl.13 Self-Contained 
Dwellings 

self-contained dwelling is a dwelling or part of a building Yes 
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(other than a hostel), whether attached 

to another dwelling or not, housing seniors or people with 

a disability, where private facilities 

for significant cooking, sleeping and washing are included 

in the dwelling or part of the building, 

but where clothes washing facilities or other facilities for 

use in connection with the dwelling 

or part of the building may be provided on a shared basis. 

 
infill selfcare housing is seniors housing on land zoned 
primarily for urban purposes that consists of 2 or more 
self contained dwellings where none of the following 
services are provided on site as part of the development: 
meals, cleaning services, personal care, nursing care. 
 
As discussed above, the proposed development comprises 

self-contained dwellings. Furthermore, the dwellings are 

defined as "infill self-care housing" given that each 

apartment contains bedrooms, kitchens, bathrooms and a 

laundry. 

Chapter 3 Development for Seniors Housing 
Part 1 General 
cl.16 Development 
consent required 

Development for the purposes of seniors housing utilising 
the provisions of SEPP HSPD may be carried out with the 
consent of the relevant consent authority. 

Yes 

cl.18   Restrictions on 
occupation of seniors 
housing allowed under 
this Chapter 
 

In the event the matter is determined by way of approval, a 
condition of development consent must be imposed to the 
effect that only the kinds of people referred to in subclause 
(1) of this provision may occupy any accommodation to 
which the development application relates. This will be 
achieved by way of a restriction as to user, registered 
against the title of the property on which development is to 
be carried out, in accordance with s.88E of the 
Conveyancing Act 1919.  

Capable of 
complying 
via condition.  

Cl.21 Subdivision Strata subdivision does not form part of this application  NA 
Part 1A Site Compatibility Certificates 
Cl.24 Site compatibility 
certificates required for 
certain development 
applications 

The proposed development does not require a Site 
Compatibility Certificate 

Yes 

 
Part 2 Site-related requirements 
cl.26   Location and 
access to facilities 

Clause 26 (Location and Access to facilities) in State 
Environmental Planning Policy (Housing for Seniors or People 
with a Disability) 2004, namely Clause 26 (2)(b)(i), (ii) and (iii) 
provide: 
 
(b)  in the case of a proposed development on land in a local 
government area within the Greater Sydney (Greater Capital 

Yes 
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City Statistical Area)—there is a public transport service 
available to the residents who will occupy the proposed 
development: 
 
    (i)  that is located at a distance of not more than 400 
metres from the site of the proposed development and the 
distance is accessible by means of a suitable access pathway, 
and 
 
    (ii)  that will take those residents to a place that is located 
at a distance of not more than 400 metres from the facilities 
and services referred to in subclause (1), and 
 
    (iii) that is available both to and from the proposed 
development at least once between 8am and 12pm per day 
and at least once between 12pm and 6pm each day from 
Monday to Friday (both days inclusive), 
 
and the gradient along the pathway from the site to the 
public transport services (and from the public transport 
services to the facilities and services referred to in subclause 
(1)) complies with subclause (3). 
 
Comment 
 
The subject site is serviced by bus stops on James Sea Drive 
which are located within 400m to the subject site. The 
Applicant provided a survey plan showing footpath 
gradients and distance from the site to the bus stops on 
James Sea Drive and bus route information which is shown 
under Figure 1 at the end of this Table and summarised 
below. 
 
Access to shops / services and facilities-  
The subject site is located close to a bus stop on James Sea 
Drive, which allows access to bus routes 64, 65, 66A and 
66C. The routes allow convenient direct travel to Gosford, 
Erina Fair, Green Point shops and Woy Woy. Intermediate 
stops on this route include the option to alight and join the 
bus along The Entrance Road allowing the option of many 
additional choices of shops, banks, medical centres, 
recreation facilities and community services.  
 
Access from site to public transport- 
Access from the subject site to bus stop “James Sea Dr near 
Cooper Rd” is via a continuously sealed footpath. The 
length of travel from the subject site to the bus stop is 
288.82m and the total rise is 10.16m. Therefore, the overall 
average gradient is 1:28, much less that the maximum of 
1:14, allowing compliance. A survey plan submitted by the 
applicant confirms compliant access gradients. 
 
Frequency of bus services-  
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There are a number of bus services allowing access to 
comply with Cl 26 2(b), which is 1 service each way between 
8am and 12pm, and 1 service each way between 12pm and 
6pm (Monday to Friday).  
 
A minimal selection of times using the route to and from 
Gosford City Centre via Erina Fair are listed below having a 
frequency of approximately every half hour -  
• James Sea Dr 8:46am to Gosford 9:13am  
• James Sea Dr 12:23pm to Gosford 12:48pm  
• Gosford 11:29am to James Sea Dr 11:53am 
 
The proposed development is compliant with this clause. 

cl.27   Bush fire prone 
land 

The subject sites are not identified on Council’s Bushfire 
Prone Land Map 

NA 

cl. 28   Water and sewer Council’s reticulated water and sewer currently service the 
development site. Council’s Water and Sewer Section have 
confirmed that the existing services can accommodate the 
additional load that will be generated by the development. 

Yes 

cl.29   Consent authority 
to consider certain site 
compatibility criteria for 
development 
applications to which 
clause 24 does not 
apply 

Clause 29(2) provides that a consent authority, in 
determining a development application to which this clause 
applies, must take into consideration the criteria referred to 
in clause 25 (5) (b) (i), (iii) and (v): 
 
cl. 25 (5) (b) (i): The natural environment (including known 
significant environmental values, resources or hazards) and 
the existing uses and approved uses of land in the vicinity of 
the proposed development 
 
Comment 
 
The site is generally unconstrained in terms of physical 
characteristics.  
 
cl. 25 (5) (b) (iii): The services and infrastructure that are or 
will be available to meet the demands arising from the 
proposed development (particularly, retail, community, 
medical and transport services having regard to the location 
and access requirements set out in clause 26) and any 
proposed financial arrangements for infrastructure provision 
 
Comment 
 
This matter has been addressed previously with regard to 
cl.26 of SEPP HSPD. 
 
cl. 25 (5) (b) (v): Without limiting any other criteria, the 
impact that the bulk, scale, built form and character of the 
proposed development is likely to have on the existing uses, 
approved uses and future uses of land in the vicinity of the 
development 
 
Comment 

Yes 
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The proposed development is located on two (2) 
residentially zoned sites with a consolidated lot area of 
2029.1m2.  It is considered that the proposed development 
is appropriate in terms of articulation, bulk and scale and 
responds to the topography of the site as addressed further 
with regards to cl. 31 of SEPP HSPD. 

 
Part 3 Design Requirements 
Division 1 General 
cl.30   Site analysis 
 

In accordance with the provisions of clause 30, the consent 
authority must be satisfied the applicant has taken into 
account a site analysis in accordance with clause 30 (1), (2), 
(3) and (4).  
 
It is considered the site analysis plan adequately addresses 
how the proposal achieves compliance with Clause 30 (1), 
(2), (3) and (4) of SEPP HSPD. 

Yes 

cl.31   Design of in-fill self-care 
housing 
 

In determining a development application to carry out 
development for the purpose of in-fill self-care housing, a 
consent authority must take into consideration (in addition 
to any other matters that are required to be, or may be, 
taken into consideration) the provisions of the Seniors 
Living Policy: Urban Design Guideline for Infill Development, 
published by the Department of Infrastructure, Planning 
and Natural Resources in March 2004: 
 
Chapter 1: Responding to Context  
 
• Neighbourhood Character and Site Analysis: The 
subject site is located within a large parcel of land recently 
subdivided. The site is located within Green Point 8 Medium 
Density Estates Character Statement under GDCP 2013. The 
desired character encourages medium density 
development. Whilst the surrounding context is 
predominantly low density housing, the proposed 
development has been designed with a smaller building 
footprint. The proposed density is compatible with the 
existing surrounding development if compared to a 185m2 
floor plate on 550m2 lot giving a floor space ratio (FSR) of 
0.33:1. 
 
• Existing views from Caldwell Close are Kincumba 
Mountain Reserve to the south and Brisbane Water 
National Park in the distance to the west. These views will 
be impeded by all new development in Caldwell Close. By 
grouping the dwelling units into 4 buildings, the retention 
of the existing views will allow a view corridor through the 
centre of the site. 
 
Chapter 2: Site Planning and Design  
 
• Objectives and Design Principles: It is considered the 

 
 
 
 
 
 
 
 
 
 
 
Yes 
 
 
 
 
 
 
 
Yes 
 
 
 
 
 
 
 
Yes 
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design and orientation of the buildings responds to 
environmental conditions. The proposal is setback from 
adjoining residential properties which assists with 
minimising the developments visual dominance.  
 
• Units 1/2 and Units 7/8 are located to the front of the 
site which gives the perception of 1 dwelling per lot 
providing street address and maintaining a low-density 
streetscape. 
 
• One (1) driveway crossing is proposed allowing the 
verge and front setback landscaping to be maximised. 
 
• Units 3/4 and Units 5/6 are concealed when viewed 
from public areas. Car parking and hard stand areas are 
open which minimises bulk and scale of the development. 
 
• The development requires a level of filling below the 
proposed central driveway. The maximum fill is 2m under 
the driveway at the western end of the site.  This enables an 
accessible outcome across the site and focusses the filling 
to an area that is only occupied on a transient basis. A 
strong landscape contribution at this interface to the 
adjoining western properties is proposed which also 
includes stepped land form and screen trellis with 
reasonable setback from the western boundary to eliminate 
amenity impacts to the adjoining properties in Guss Cannon 
Close. Figure 2 located at the end of this table shows the 
proposed cut and fill to the site. Figure 3 provides a 
landscaping impression and amenity impact study for 
neighbouring properties in Guss Cannon Close in figure 3. 
 
Chapter 3: Impact of Streetscape  
 
• Objectives and Design Principles: Building separation 
and integrated landscaping presents a light weight 
appearance. Materials, colours and finishes are consistent 
with surrounding developments and the desired future 
character of the area. 
 
Chapter 4: Impact on Neighbours 
 
• Objectives and Design Principles: It is considered the 
development is adequately setback from adjoining 
residential properties so as to minimise any adverse impact 
associated with light spillage, headlight glare and a loss of 
visual or acoustic privacy.  
 
• The proposed development has been designed and 
orientated to reduce the impacts of overshadowing on 
adjoining developments. 
 
Chapter 5: Internal Site Amenity 

 
 
 
Yes 
 
 
 
 
 
 
 
 
Yes 
 
 
 
 
 
 
 
 
Yes 
 
 
 
Yes 
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• The living areas of all dwelling units are orientated to 
the north with the living space adjacent to a covered deck 
and garden providing sufficient private outdoor space that 
is protected from the summer sun. 
 
• Private outdoor spaces feature semi-open fences and 
screen planting to provide privacy from internal common 
areas. The open nature of the screening allows for casual 
surveillance of driveway and common areas. 
 
• Pedestrian routes are shared with vehicle zones. 
Landscape areas are provided at the rear end of the 
driveway to minimise its harshness. 
 
• It is considered the dwelling units have been 
orientated so as to minimise noise from living areas and 
outdoor terraces. 

cl.32   Design of residential 
development 

The proposal is consistent with the design principles 
specified in Division 2. 

Yes 

Division 2 Design principles  
cl.33   Neighbourhood 
amenity and streetscape 
 

The proposed development is considered to contribute to 
the quality of the area by demonstrating a well-articulated 
building envelope. It should be noted the subject site does 
not contain any heritage items listed under Schedule 5 of 
GLEP 2014 and is not located within a heritage conservation 
area. 

Yes 
 

cl.34   Visual and 
acoustic privacy 
 

Visual Privacy 
 
Visual and acoustic privacy issues have been addressed 

by the orientation of the dwelling units; location of 

windows; private open space areas; the use of privacy 

screens to balconies and generous landscaping and 

screening to the site boundaries. 

 
Acoustic Amenity 
 
Parking areas are open and central to the site. Bedroom 
windows for all units face away from the driveway and 
parking areas. Living areas of Units 5 to 8 face towards the 
parking areas. 
 
Separation of habitable rooms from driveways and carpark 
areas is achieved by more than 1.2m landscaped buffer 
zone for Units 5 to 8 and is consistent with the 
requirements under Section 5 within the Seniors Living 
Policy, Urban Design Guidelines for Infill Development 
published by the Department of Infrastructure, Planning 
and Natural Resources in March 2004. 

Yes 
 
 
 
 
 
 
 
Yes 
 

cl.35   Solar access and design 
for climate 
 

Ensure adequate daylight to the main living areas of 
neighbours in the vicinity and residents and adequate 
sunlight to substantial areas of private open space 

Yes 
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Comment: 
The proposed development has met the BASIX 
requirements for passive solar design and water and energy 
conservation. 
 
In excess of 70% of apartments within the proposed 
development receive 3 hours sun between 9am and 3pm 
during midwinter. 
 
The submitted shadow diagrams indicate that 
overshadowing from the development will be fall within the 
bounds of the site between 9am and 3pm during 
midwinter. At no time will any adjoining residential property 
be affected by a loss of solar access associated with the 
development. 
 
The neighbouring property to the south at No. 5 Fox Glove 
Close, Green Point will be shadowed in the am during the 
winter solstice. The main living area within the dwelling will 
start to receive sunlight from 11am. The rear yard will start 
to receive sunlight from 12pm and is reasonable. 

cl.36   Stormwater 
 

Council’s Development Engineer raises no objection to the 
proposal subject to the imposition of conditions.   

Yes 

cl.37   Crime prevention 
 

The design of the proposed development has considered 
crime prevention through environmental design principles 
to minimise the opportunity for crime on and in proximity 
to the site. The development incorporates windows 
immediately adjacent to the front doors of dwelling units 1-
4 which will allow for observation of approaches to the 
entry from inside each dwelling. Orientation of Units 5-8 to 
the central driveway facilitates casual surveillance of the 
central drive access.  

Yes 

cl.38   Accessibility 
 
 

Internal footpaths and driveways link the site to Caldwell 
Close and James Sea Drive and nearby bus stops and 
services. These pathways link the proposed development to 
the remainder of the site and surrounds.  

Yes 

cl.39   Waste management 
 

The fence enclosure of the bin storage area is 1500mm high 
above the finished floor level of the bin store. The height of 
this fence enclosure from the streetscape/front boundary 
and northern side boundary will be 950mm. Landscaping is 
proposed between this fence/screen and the front and 
northern side boundary to soften this element. It is 
considered that the bin storage screen enclosure will not 
detract from the desired character of the area and visually 
impact the neighbouring property at No. 12 Caldwell Close, 
Green Point. 
 
The Waste Management Plan (WMP) Revision C, prepared 
by Tyrells Architects, dated 23 November 2018, provides 
details of the waste management activities during the 
demolition and construction phases of the development 
including on-going waste management operations.  

Yes 
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Council’s Waste Officer reviewed the submitted WMP and 
proposed location of the bin storage area and raised no 
objection subject to the imposition of Conditions 6.6, 6.7, 
6.8, 6.9 and 6.10 confirming compliance with the stated 
requirements.  

Part 4 Development standards to be complied with 
Division 1 General 
cl.40   Development 
standards—minimum sizes 
and building height 

Development consent must not be granted to a  
development unless the proposed development complies 
with the following standards: 
 
• 40(2) Site size – minimum 1,000m² 
• 40(3) Site frontage – 20 metres wide measured at the 
building line 
• 40(4) Height in zones where residential flat buildings 
are not permitted. 
 
The proposal complies with the standards specified in this 
clause as follows: 
 
• Site area of 2029.19sqm 
• Frontage approximately 23m at the building line. 
• The R2 GLEP 2014 zoning of the land does not 
permit residential flat buildings. 
• Building Height = 8m. 
• Buildings adjacent to the southern boundary are 2 
storey and not located in rear of 25% of the site. 

Yes 
 
 
 
 
 
 
 
 
 
 
 
 
 
Yes 

Division 3 Hostels and self-contained dwellings—standards concerning accessibility and useability 
cl.41(1)   Standards for hostels 
and self-contained dwellings  
 

Development must comply with Schedule 3. 

Comment: 

55% of the site has a gradient of less than 1:10. Five (5) 

dwelling units (Units 1, 2, 3, 4 and 7) are noted as being 

accessible. 

 

An Access Report prepared by Halcrow and Associates Ref 

1801037.AR.PJ dated March 2018 demonstrates that the 

proposed development meets or is capable of complying 

with the access requirements under Schedule 3. 

Capable of 
complying 
via condition. 

Part 7 Development standards that cannot be used as grounds to refuse consent 
Division 1 General 
cl.46   Inter-relationship of Part 
with design principles in Part 3 

The proposed development in its current form does 
adequately address Part 3.  

Yes 

cl.50  Standards that cannot 
be used to refuse 
development consent for self-
contained dwellings 

a) Building height  buildings must be 8m or less 
Comment: The application proposes 8m and less. 
 
b) Density & scale  an FSR of 0.5:1 or less 
Comment: 0.38:1 
 

Yes  
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c) Landscaped area  30% of the site = 608m2 

Comment: Landscaped area 650m2 
 
d) Deep Soil Zones  15% of the area = 304m2 
Comment: Deep Soil = 335m2 
 
e) Solar Access  70% of units to have living rooms 

and POS to receive 3 hours direct sunlight between 9am 

& 3pm on June 21st. 

Comment: >70%, the building has been oriented to 

maximise solar access to POS and living rooms.  

 

f) Private Open Space - Ground floor units  not less than 

15m2 of POS per dwelling is to be provided, not less than 

3m x 3m & accessible from living area located on ground 

floor. Upper Levels – balcony not less than 10m2. 

Comment: POS for all units exceeds 15m2.  All balconies 

provide minimum width of 3m. 

 

g) Repealed. 
h) Parking  0.5 spaces per bedroom is required. 
Comment: 8 car spaces provided and 1 visitor car space. 

Schedule 3 Standards concerning accessibility and useability for hostels and self-contained dwellings 
Part 1 Standards applying to hostels and self-contained dwellings 
cl.1-13  The proposal has been design in accordance with these 

requirements.  
Capable of 
complying 
via condition. 

Part 2 Additional standards for self-contained dwellings 
cl.14-21 The proposal has been design in accordance with these 

requirements. 
Capable of 
complying 
via condition. 
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Figures 
 

 
Figure 1 – Survey Plan of footpath gradients to bus stops on James Sea Drive 

 
 

 
 

 
Figure 2 – Proposed Cut and Fill Plan 
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Figure 3 – Western elevation of site showing amenity impact study and landscaping impression  for neighbouring 

properties in Guss Cannon Close 
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Attachment 4 
 
GDCP 2013 Compliance Table DA54832/2018 
 
Development 
Control 

Required Proposed Compliance 

2.1  
Character 

Desired Character 
 
The main elements of the sites 
desired character are identified 
below: 
 
• These areas should remain 

medium-density residential 
estates that accommodate older 
people or people with a 
disability, where improved 
standards of amenity and urban 
design quality are achieved by 
new low-rise multi-unit buildings 
that are surrounded by leafy 
gardens to provide distinctive 
backdrops for Gosford city’s 
town centres and major roads. 
 

• Avoid the appearance of long or 
continuous buildings by 
surrounding new developments 
with leafy gardens that retain 
natural slopes along all 
boundaries and provide space 
for shady trees and shrubs. 
 

• Plant a combination of trees and 
shrubs that are mostly-
indigenous around courtyards as 
well as along all property 
boundaries, and use hedges or 
front fences that are low or see-
through rather than tall and 
opaque 

 
• Ensure that new developments 

complement the siting, form and 
scale of nearby detached 
dwelling neighbourhoods, as 
well as maintaining reasonable 
levels of sunlight, privacy and 
amenity that are enjoyed by 
neighbouring dwellings and 
their private open spaces. 

 
• Minimise the height and scale of 

The subject site is located within the 
Green Point Character Statement 
Area 8, Medium Density Estate. 
Having regard to the desired 
character for this area, no objection 
is made for the following reasons: 
 
• The proposed development 

comprises a medium density 
residential development for 
senior’s accommodation. The 
building is one to two storeys in 
height and will be surrounded 
by landscaping.  

 
• The proposed building is 

separated from dwellings on 
adjoining sites such that it will 
have no adverse impact on 
privacy, overshadowing or 
amenity in general.  

 
• The building is strongly 

articulated and includes light 
weight wall cladding, stone wall 
finishes, timber and metal infill 
panels, and large eaves to 
accentuate this aspect, whilst 
variety is provided in materials 
and facade treatments to further 
enhance the appearance and 
built form of the development. 

 
• The two storey units are stepped 

to follow the slope of the site. 
 

• The garbage bin store area at 
the front of the site is 
surrounded by a 1.5m high 
screened wall that is surrounded 
by landscaping within the front 
and side boundary setbacks to 
hide this area from the street. 

 
 
  

Yes 
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Development 
Control 

Required Proposed Compliance 

new buildings by using strongly-
articulated forms, including 
floor-levels that are stepped to 
follow natural slopes and 
facades that vary in shape and 
height. 

 
2.2  
Scenic Quality 

The subject site falls within the “East 
Brisbane Water” geographic unit 
which comprises the Green 
Point/Saratoga, Kincumber, Cockle 
Broadwater landscape unit. Within 
this unit, the site falls specifically 
within the Green Point/Saratoga 
Landscape Unit, which is 
characterised as follows: 
 
Comprises residential landuse 
development adjacent to Brisbane 
Water, rural residential land use and 
an extensive natural/open space area 
which is associated with the 
Kincumba Reserve.  
 
The open space and rural residential 
areas provide a visual backdrop to 
the unit as well as providing a 
natural visual separation between 
developed areas within the unit.  
 
The area fronts onto Brisbane Water 
and comprises part of a broad visual 
catchment. The existing development 
is generally confined to the foreshore 
areas, midslopes and some higher 
slopes with the ridges and waterways 
containing and visually dominating 
the development areas. 

The proposal is subject to the 
provisions of GDCP 2013 Chapter 2.2 
– Scenic Quality.  
 
The development includes a higher 
density of residential development 
than that existing in the area. 
However, it is considered the 
transition between neighbouring 
development and the proposed 
development is acceptable. The use 
of landscaping on boundaries and 
roof areas of the proposal enhances 
the scenic quality of the area.  
 
Overall the development does not 
propose a bulk and scale that will 
adversely affect the scenic quality of 
the area. Views will be maintained 
around and through the site.  
 
The proposal is consistent with the 
stated objectives of GDCP 2013 
Chapter 2.2 - Scenic Quality. 

Yes 

6.3  
Erosion and 
Sediment 
Control 

Plans required. Complies Yes 

6.7 
Water Cycle 
Management 

Minimise the impact of the 
development on the natural 
predevelopment water cycle.  

In accordance with Chapter No. 6.7 – 
Water Cycle Management, a Water 
Cycle Management Plan Strategy 
and Concept Stormwater Plan 
(WCMP) for the proposed 
development has been prepared by 
Halcrow & Associates, dated March 
2018.  
 

Yes 
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Development 
Control 

Required Proposed Compliance 

The development will modify the 
existing on-site stormwater 
detention (OSD) and nutrient control 
systems. This is satisfactorily covered 
in the WCMP Strategy.  
 
Council’s Development Engineer 
reviewed the submitted WCMP and 
raised no objection.  
 
Appropriate conditions confirming 
compliance are recommended for 
imposition. 

7.2 
Waste 
Management  

Waste Management Requirements  
 

The bin storage area is located at the 
front of the property to allow access 
for bin collection by Council’s Waste 
Services. The location of and access 
to the bin storage area complies 
with the DCP requirements.  
 
The fence enclosure of the store area 
is 1500mm high above the finished 
floor level of the bin store. The 
height of this fence enclosure from 
the streetscape/front boundary and 
northern side boundary will be 
950mm. Landscaping is proposed 
between this fence and the front and 
northern side boundary to soften 
this element. It is considered that the 
bin storage screen enclosure will not 
detract from the desired character of 
the area and visually impact the 
neighbouring property at No. 12 
Caldwell Close, Green Point. 
 
A Waste Management Plan (WMP) 
Revision C, prepared by Tyrells 
Architects, dated 23 November 2018, 
accompanies the development 
application. The Plan provides details 
of the waste management activities 
during the demolition and 
constructions phases of the 
development including on-going 
waste management operations.  
 
This report and the proposed 
location of the bin storage area has 
been reviewed by Council’s Waste 
Officer and found acceptable.  

Yes 
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Development 
Control 

Required Proposed Compliance 

 
Appropriate conditions confirming 
compliance are recommended for 
imposition.  
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Attachment 5 

Section 88B Instrument Compliance Table DA54832/2018 

The Applicant provided a written justification on how they intend to comply, release or 
modify the Terms 2, 9, 10, 11, 13, 16, 17 and 18 within the Section 88B Instrument for 
DP1240791 registered on 15 March 2018. 

The table below addresses the relevant terms for Lots 7 and 8 within the instrument and how  
the applicant intends to address them.  

Summary Table of Section 88B Instrument for DP1240791 relating to Lots 7 and 8 

Term Easement, 
Restriction or 
Positive 
Covenant 

Lots or 
Authority 
Burdened 

Lots or 
Authority 
Benefited 

Compliance/Release/Modification  

2 Easement to drain 
water 

7 8 Release by Condition of Consent – Lots 7 
and 8 are owned by the same person and 
this term can legally be released. Central 
Coast Council is the empowering authority 
to release this term. Council’s Development 
Assessment Engineer supports the release 
of this easement. Refer to Condition 2.10. 

9 Restriction on Use of 
Land 

7 and 8 Central Coast 
Council  

Compliance can be achieved. 

10 Positive Covenant 7 and 8 Central Coast 
Council 

Compliance can be achieved. 

11 Restriction on Use of 
Land regarding 
Permitted Structures 
and Materials and 
Finishes (11a to 11m) 

7 and 8 7 and 8 Release or modification can only occur by 
Salvation Army or lots having common 
boundaries. This is a Private restriction. See 
comments below.  

13 Restriction on the Use 
of the Land – Floor 
Level 

7 Central Coast 
Council 

Compliance can be achieved. 

16 Positive Covenant – 
Rain water tank of 
10,000 litres 

7 and 8 Central Coast 
Council 

Released by Condition of Consent. Central 
Coast Council is the empowering authority 
to release this term. Council’s Development 
Assessment Engineer supports the release 
of this covenant. Refer to Condition 2.10. 

17 Easement to permit 
encroaching structure 

7 and 8 Lot 97 in DP 
746595 

Compliance can be achieved 

18 Restriction on the Use 
of Land 

7 Central Coast 
Council 

Compliance can be achieved. Compliance 
by Condition of Consent. Refer to Condition 
2.11 

 

Term 11 - Restriction on Use of Land regarding Permitted Structures and Materials and 
Finishes 

Term 11 is a private restriction benefiting and burdening all lots except for Lots 44 and 45. 
The Salvation Army (New South Wales) Property Trust for such time as the Salvation Army 

 

- 156 - 



Attachment 5 Section 88B Instrument 
 

(New South Wales) Property Trust owns any lot or thereafter the proprietor of the lot(s) in 
the plan having common boundaries with the proprietor of the lot(s) seeking to release, vary 
or modify the restrictions hold the empowerment.  

In relation to the subject site, the proprietor of the lot having a common boundary with the 
subject site is empowered to release, vary, or modify the restrictions in Term 11. 

Private restrictions cannot be used to restrict permissible development which is proposed in 
accordance with the Environmental Planning and Assessment Act 1979 (The Act).  

Section 3.16 of the Act states that:- 

3.16   Suspension of laws etc by environmental planning instruments 
 
(1)  In this section, regulatory instrument means any Act (other than this Act), rule, regulation, 
by-law, ordinance, proclamation, agreement, covenant or instrument by or under whatever 
authority made. 

(2)  For the purpose of enabling development to be carried out in accordance with an 
environmental planning instrument or in accordance with a consent granted under this Act, an 
environmental planning instrument may provide that, to the extent necessary to serve that 
purpose, a regulatory instrument specified in that environmental planning instrument shall not 
apply to any such development or shall apply subject to the modifications specified in that 
environmental planning instrument. 

Clause 7 of the SEPP HSPD states that:- 

7   Suspension of certain agreements and covenants 
 
(1)  For the purpose of enabling development to be carried out in accordance with this Policy or 
in accordance with a consent granted under the Act, any agreement or covenant imposing 
restrictions on any such development, to the extent necessary to serve that purpose, does not 
apply to the development. 

Clause 1.9A of GLEP 2014 states that:- 

1.9A   Suspension of covenants, agreements and instruments 
 
(1)  For the purpose of enabling development on land in any zone to be carried out in 
accordance with this Plan or with a consent granted under the Act, any agreement, covenant or 
other similar instrument that restricts the carrying out of that development does not apply to 
the extent necessary to serve that purpose. 

(2)  This clause does not apply: 
(a)  to a covenant imposed by the Council or that the Council requires to be imposed, or 

The subject application is made in accordance with the Act, SEPP HSPD, and GLEP 2014. The 
above legislation enables development to be carried out. The covenants imposed by Council 
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are supported to be released or modified by Council subject to conditions of development 
consent. 

Term 11 being a private restriction is required to be released, modified or varied by the 
Applicant in accordance with the Section 88B Instrument requirements. Non-compliance with 
the private restrictions under the 88B Instrument for DP1240791 cannot be used to refuse a 
development application.  

The following Terms under the private restriction are not fully met by the Applicant within 
the proposed development. The terms are matters that a planning assessment can provide 
comment on and thus an assessment of those terms are provided below. 

Term 11e – The proposed development does not comply with the required finishes of brick 
veneer or harditex. Weatherboard, vertical cladding and flat finished fibre cement and metal 
cladding in neutral and grey tones is proposed for the external finishes to the buildings.  
Such materials are considered to be a reasonable selection as they provide a light weight 
appearance to a development and promote a well-articulated façade to reduce the bulk and 
scale of the development. The proposed colours and tones will blend with the natural 
surrounding environment. The Applicant will be required to have this term varied or released 
under separate legal request outside the development application process. 

Term 11 f – This term restricts the type of roof covering and no roof is to have a pitch of less 
than 10 degrees. The proposed developments roof covering complies with this term. The 
roof pitch at 7 degrees does not. However, from a planning perspective, the roof pitch is 
acceptable and preferred given the style of housing that is proposed. The Applicant has 
confirmed that the roof pitch of 7 degrees has been used to protect the amenity of the 
neighbouring properties. The Applicant will be required to have this term varied or released 
under separate legal request outside the development application process. 

Term 11j – The terms restricts the size of a building on the lot to be no less than 185m2. 
There will be four (4) buildings on the site that each building will contain two (2) dwellings. 
Each building has an area of 160m2 to 164m2. A planning assessment considers gross floor 
area against the site area to determine the floor space ratio. The proposed development 
complies with the floor space ratio requirement under the SEPP HSPD.  It is considered that 
the intent of this term was to ensure larger style buildings are provided on lots within the DP 
1240791. This is not considered to be a planning assessment matter. The Applicant will be 
required to have this term varied or released under separate legal request outside the 
development application process. 

Term 11l – No fencing is required within the front setback or on the front boundary. The 
proposed bin storage area will have a screen fence that faces Caldwell Close. This fence will 
be located behind proposed landscaping and be 950mm high above the natural ground 
level as seen from the street frontage. This building element is required to screen the bin 
storage area to comply with Chapter 7.2 under Gosford DCP 2013. The Applicant has cut-in 
the bin storage area to be 500mm below the natural ground level to further hide this area 
from the street frontage and to protect the amenity of the neighbouring property to the 
north. It is common practice for bin storage areas to be located within 6m of the front 
boundary of the site so that the Waste Services Operators are able to wheel the bins in and 
out of the storage area for collection. Conditions of consent are recommended to ensure 
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that the bin storage area does not create odour and amenity concerns for residents and 
neighbouring sites. The Applicant will be required to have this term varied or released under 
separate legal request outside the development application process. 

No fencing is proposed on the front boundary. 
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