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19 May 2010

Mr Kerry Yates
Wyong Shire Council
PO Box 20

Wyong NSW 2259

Dear Mr Yates

Joint Regional Planning Panels — Review and Procedure Amendments

| am writing to you to let you know that the Department of Planning has recently completed
the Interim Review of Operation for the Joint Regional Planning Panels (the Review). The
findings of the Review are encouraging and | would like to thank you and your staff for your
co-operation in implementing this impontant Government initiative.

| would also like to take this opportunity to update you on a range of operational changes that
have recently been made.

The Review has shown that together we are successfully implementing a rigorous,
accountable and transparent process for determining regionally significant development.
However, as a result of the Review and feedback from the Panel members and participants
to Panel meetings, the Minister has made a number of changes to the Regional Panel's
Operational Procedures and the Code of Conduct. The Minister has also approved a new
Complaints Handling Policy.

Some minor amendments have been made to the State Environmental Planning Policy
(Major Development) 2005 (MD SEPP), regarding the determination of modification
applications and the definition of Capital Investment Value (CIV). The Department has also
prepared two planning Circulars about these matters.

| attach copies of the following documents:

The Review

The revised Operational Procedures

‘Application Status Report’ template

The revised Code of Conduct

The new Complaint Handling Policy,

Four Fact Sheets, and

Planning Circulars PS 10_008 (New definition of Capital Investment Value) and PS
10_009 (Joint Regional Planning Panels - Review and changes)

Bridge St Office 23-33 Bridge St Sydney NSW 2000 GPO Box 39 Sydney NSW 2001 DX 22 Sydney
Telephone: (02) 8228 6111 Facsimile: (02) 9228 6131 Wabsile planning.nsw.gov.au



The Review

The Review shows that the total value of all Development Applications (DAs) lodged with the
Regional Panels in the first 9 months is $2.69 billion. The average time for determinations by
Regional Panels for the period of the Review was 114 days, which is a significant
improvement on 2008-09 State-wide average of 249 days for development over $5 millien,
While early positive resulls are encouraging, the Review has identitied a growing number of
DAs currently under assessment for 6 months or more. These figures highlight the need for
the Panel Secretariat and Panel Chairs to work proactively with local councils to ensure
assessment reports are submitted for determination in a timely way.

Revised Operational Procedures

The Department has updated the Operational Procedures to further detail specific
operational requirements, particularly in regard to monitoring of applications, briefing
meetings, reporting and decision making. The Review indicated that the Department, the
Panel Secretariat and Regional Panels must better manage delays in the assessment
process by being more active in monitoring applications and assisting councils to resolve
problems hindering the finalisation of the assessment report.

The updated Operational Procedures provide a new toolbox of measures to better manage
delays in the assessment of applications. Councils will be asked to provide an 'Application
Status Report' for all DAs that have been lodged for 70 days (template attached). The Status
Report will detail the progress on the processing of the DA to date, with a commitment to a
final reporting time frame. The Department will also arrange for one of its project delivery
managers to liaise directly with State agencies where a delay in obtaining agency
concurrence or advice is identified as an impediment to a council completing an assessment
report

Changes to the Code of Conduct

The revised Code of Conduct clarifies that, where appropriate reporting arrangemenis are in
place to ensure there is no contlict in the staff member’s duties, it is possible for council staff
to be members of a Regional Panel. Furthermore, the Code of Conduct reiterates Regional
Panel members are required to disclose all interests that may be relevant to the activities of
the Regiona! Panel,

Complaints Handling Policy

Following consultation with the Independent Commission Against Corruption and the New
South Wales Ombudsman, the Minister has approved the Complaints Handling Policy for the
Joint Regional Planning Panels. This document is attached and is available on the
Department’'s and the Regional Panel's websites.

Updated Frequently Asked Questions

The Frequently Asked Questions (FAQs) on the Regional Panels website have been updated
and expanded to produce a series of four Fact Sheets.



Improved website

The Department is also committed to ongoing improvements in communication with Panel
Members, councils and other stakeholders. The Regional Panel website is currently being
upgraded to provide enhanced facilities for Panel members and to provide greater useability for
the public and Council. | will write to you with further details of this initiative when it is brought
online.

| would like to thank you again for being part of these important Government reforms and in
anticipation of your continuing efforts and support in the future.

If you have any further questions please contact the Panel Secretariat on (02) 9383 2121.

Yours sincerely

L~

Richard Pearson
Deputy Director-General
Development Assessment and Systems Performance
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1. Interim Review of Operation
Operational Procedures
‘Application Status Report’ template
Code of Conduct

Complaints Handling Policy
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Planning Circular PS 10-009 — Regional Planning Panels Review and
Changes

N

Planning Circular PS 10-008 — New Definition of Capital Investment Value
8. Fact Sheets

i) What are the functions and roles of Regional Planning?

i) Where do Regional Panels operate?

iii) How are development applications assessed for Regional Panels?

iv) What are the procedures for a Regional Panel to determine an
application?
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Purpose of review

The Joint Regional Planning Panels were formally established on 1 July 2009 in five regions of
New South Wales. A sixth Regional Panel, and an Interim Panel were both established on 1
September 2009. All are now functioning as part of the New South Wales Planning System.
The NSW Government has allocated $2.4 million in the 2009/10 budget to establish, operate
and administer the Joint Regional Planning Panels.

The Regional Panels determine regionally significant developments, which include:

= Development with a Capital Investment Value (CIV) over $10 million, and less than $100
million

» The following development with a CIV over $5 million and less than $100 million:
- Crown development
- Development where council is the proponent or has a conflict of interest
- Certain public and private infrastructure
- Ecotourism

e Designated development

= Certain coastal developments previously assessed as Major Projects to be determined
by the Minister under the Environmental Planning & Assessment Act 1979 (EP&A Act).

= Subdivision of land into more than 250 lots

Regional Panels also have the function of determining modification applications under section
96(1) and (2) of the EP&A Act to DAs originally determined by the Regional Panel, and also
have functions in relation to Crown development with a CIV under $5 million which are referred
under section 89 of the EP&A Act.

Regional Panels do not determine proposals for the above classes of regional development if
they are:

» Development that are Major Projects to be determined by the Minister (that is, under
Part 3A of the EP&A Act)

» Complying development

= Development that does not require consent (including exempt development and
development under Part 5 of the EP&A Act)

= Development where the consent authority is not the council (including where the Minister
is the consent authority)

= Development within the City of Sydney local government area.

The Regional Panels offer greater transparency, independence and professional rigour in
determining applications on their merits.

When the Regional Panels system was established the former Minister for Planning announced
that there would be an interim report on the first months of the Regional Panels operating. This
review of the initial set up phase has been prepared in line with that commitment.



1. Implementation

The following five Joint Regional Planning Panels were constituted by the Joint Regional
Planning Panels Order on 1 July 2009:
- Northern Region Joint Planning Panel;
- Hunter and Central Coast Joint Planning Panel;
- Southern Region Joint Planning Panel (excluding Wagga Wagga local government
area);
- Sydney East Region Joint Planning Panel (excluding City of Sydney local government
area); and
- Sydney West Joint Planning Panel

Following representations from councils in the western region of the state and Wagga Wagga
council, the following Panels were constituted by amending the Panels Order on 1 September
2009:
- The Western Region Joint Planning Panel; and
- Wagga Wagga Interim Joint Planning Panel (which covers the Wagga Wagga local
government area only).

Information sessions for councils, agencies & industry bodies were held in 14 regional locations
across NSW; Ballina, Coffs Harbour, Dubbo, Gosford, Griffith, Hurstville, Liverpool, Newcastle,
North Sydney, Queanbeyan, Parramatta, Tamworth, Wagga Wagga, and Wollongong. These
were attended by over 300 local councillors, General Managers and senior council staff.

Selection of State and Council members

¢ Each Regional Panel has three State appointed-members and two members appointed by
each council for decisions in their local council area. The 29 State appointed members and
alternate members were the subject of an extensive selection process in accordance with the
Department of Premier and Cabinet Guidelines for NSW Board and Committee Members.
Generally, selection followed a comprehensive expression of interest process and
consideration of applications by a panel of senior practitioners which included a
representative from local government. Each State member has expertise in one or more of
the areas specified in clause 2(1) of Schedule 4 of the EP&A Act.

e The appointment of council members is a matter for each of the relevant councils. Two
council members are appointed to each Regional Panel; at least one council member is
required to have expertise in one or more of the areas specified in the EP&A Act. The
Department of Planning reviews nominations to ensure the provisions of the EP&A Act are
met. The recommended term for council members to a Regional Panel is three years.

¢ Only seven of 151 councils have yet to provide their nominees to the Regional Panels.
Reasons given for not nominating include being opposed to the Regional Panels; however
some councils have stated that they see no need to provide nominees as they are unlikely to
have applications which need to go before a Regional Panel.

If a regional development application is lodged in an area where the council has not
nominated its members, the Department will request nominations for the Regional Panel.
The application will be assessed by the local council planners, however should a council not
provide nominations, the application will be determined by the three State appointed
members of the Regional Panel.

The Department will continue to work closely with councils who have yet to nominate to
resolve any outstanding concerns, and to ensure all local communities are represented in the
decision making process on matters before their Regional Planning Panel. The Panel
Secretariat has put a procedure in place to ensure that these councils are given every
opportunity to nominate members when a regional development application is lodged.



Orientation sessions across NSW & attendees

¢ Following the selection of State members and nomination of most Council members,
orientation and education sessions were held across New South Wales in the same locations
as the information sessions. These were attended by 250 Council appointed
panellists representing 116 councils. This ensured the panels were adequately informed and
resourced to make decisions on regionally significant development.

o The Department will monitor the need for further training, and continue to work with councils
to identify training opportunities such as preparing new nominees for their role as a Panel
member.

2. Issues Raised During Implementation

The Department received and considered a substantial amount of feedback from the orientation
sessions. Over the course of the initial eight months of operation, the Department also noted
feedback from councils, the queries hotline and matters arising from individual regional
development applications. Matters that have been regularly brought to the Department’s
attention have largely been:

Fees for Panel members

In June 2009, the Minister for Planning announced that the funding of the Regional Panels
would be shared between the State Government and local councils, with the NSW Government
meeting the cost of establishing and operating the panels, including the employment costs for
the three State members and alternates for each Regional Panel. Councils continue to receive
Development Application fees in full and are responsible for the processing, notification or
advertising and assessment of individual applications as they ordinarily would. Councils are
also responsible for the payment of fees to their members.

The EP&A Act requires that the Minister determine the rate of remuneration for all members of
Regional Panels. Given the funding arrangements announced, the Minister determined it was
appropriate to allow each council to determine rates of remuneration for its members.
Accordingly Councils were advised of the approach in July 2009 and guidance was provided as
to what could be considered appropriate rates of remuneration. The determination of
appropriate rates and the payment of any remuneration for Council nominated members
remains a matter for local councils.

Pecuniary interest

The EP&A Act requires that each panel member declares any pecuniary interest that arises.
These declarations will also be made by Panel members on an annual basis. This information
is also publicly available in the minutes of meetings on the Regional Planning Panel website:
WWW.[rpp.nsw.gov.au

Panel members do not carry out any functions under the Local Government Act and as such the
disclosure requirements under that Act do not apply. Local councillors have a far broader range
of responsibilities including financial responsibilities and functions under the Local Government
Act than Regional Panel members under the EP&A Act.

Expertise of council nominees and conflict of duties

While each council is required to provide its panel nominees in accordance with the
requirements of the EP&A Act, the Department has reviewed nominations to ensure the
provisions of the Act were met. Where nominees were also staff members, the Department
reviewed information provided by councils to confirm consistency with the Code of Conduct, and
in particular that these staff members were not involved in the development assessment
process at Council.



Time and location of Panel meetings

Panel meetings are held in the council area where the DA is located or as close by as possible
to ensure all interested parties are able to attend. When meeting time and locations are being
organised, the Panel Secretariat is mindful of the needs and distances travelled by Panel
members and members of the public who may wish to attend a Panel meeting.

Delays in determining some types of applications

Some types of applications, including modification applications, will be straightforward and may
not receive any community objection. Additionally, larger development applications may have a
significant number of minor modification applications. Both have the potential to bring about
unnecessary delays or costs to determinations of these types of applications through the
Regional Panels system. It is proposed to address this issue by returning section 96(1A)
modification applications to councils and delegating certain applications to council.

3. Development Application Data and Performance

Monthly reports are prepared by the Secretariat which monitors data such as the key data in the
following three tables. The number of DAs lodged to date (196) across the various regions is
generally consistent with the relative split of DA volumes per region as anticipated by the
Department. The DAs for Regional Panels have been lodged with 64 councils across NSW.

From the numbers of DAs registered for determination by Regional Panels to date it is expected
that approximately 270 applications are likely to be registered by 1 July 2010. This is
approximately 20% less than the 320 initially expected based on 2007/08 data available prior to
the Panels commencement, and may be largely due to the change in economic circumstances
across the comparable periods.

Table 1: All DAs registered by region and application type (as at 31 March 2010)

Application Hunter & Northern Southern Sydney Sydney Western @ Wagga
Type Central East West Wagga TOTAL
Coast Interim

CIV > $10M 7 11 12 33 39 2 1 104
Crown dev't 1 1 3 1 6
>$5M
Council dev't or 1 2 4 1 3 1 12
interest > $5M
Public & private 2 1 1 2 1 7
infras'ture >$5M
Ecotourism -
>$5M
Designated 8 3 4 2 3 3 23
Development
Coastal 2 7 5 1 15
Development
Subdivision 1 1
> 250 lots
Wagga Interim 22 22
development
S.96 1 2 1 4
modifications
Crown DA — s89 2 2
referral

22 24 27 41 51 7 24 196

Each DA registered with the Panel Secretariat is counted in only once. For example,
Designated Development with a CIV over $10million will be counted as ‘CIV over $10million’
and not the secondary category. The identification of the development type follows the order in
the above table.



Table 2: Summary of decisions and assessment time by application type (as at 31 March 2010).

Application Approved Refused Total Average CIV of No. of

Type Applications determination @ approvals lots
Determined  (Days) approved
CIV > $10M $359M

Crown dev't 3 3 120 $24.2M
>$5M
Council dev't or 4 4 88 $19.6M
interest > $5M
Public & private 3 3 103 $30.8M
infras’ture >$5M
Ecotourism -
>$5M
Designated 5 1 6 146 $8.8M
Development
Coastal 4 4 89 $6M 40
Development
Subdivision -
> 250 lots
Wagga Interim 5 4 9 102.6* $2.7M
development
S.96 2 2 55 $0
modifications
Crown DA — s89 1 1 128 $5M 2
referral

TOTAL 43 11 54 113.9%" $454M 42

" Excluding s.96 modification applications
* Excluding 3 Wagga Interim DAs lodged prior to 1 July 2009
Notes: 13 DAs registered for determination by a Regional Panel have been withdrawn by the applicant
5 DAs registered have been referred back to council as they were not ‘Regional Development’

The majority of applications registered and determined to date are those having a CIV over $10
million, with Crown, council and social infrastructure DAs with a CIV over $5 million also well
represented in the numbers of DAs registered. These were the principal categories of
development intended to be dealt with by Regional Panels. The numbers of DAs for designated
development are as anticipated, however it is notable that the value of most of these DAs is
generally low, with the majority of applications being under CIV of $1 million.

Performance

Table 3: Average number of days for key stages (as at 31 March 2010).

Total No. of Council Public Council Panel Referral Total
determinations  Processing | Exhibition Assessment (Report Assessment
(lodgement Period (start of exhibition received by (DA lodged at
to start of to submission of | Secretariatto | council to Panel
exhibition) report) Panel meeting) = determination)
Hunter & 4 9.7 20 121.3 12 141.8
Central Coast
Northern 8 17.4 20.9 60.9+ 10.4+ 91_3+
Southern 10 9.5 27.6 92.7 11 112.4
Sydney East 12 12.3 21.3 72.7 17.3 102.3
Sydney West 9 231 18.9 101+ 12.3+ 134.8+
Western 2 14.5 14 59.5 6.5 80.5
Wagga Wagga 9 33.8 19.3 N/A N/A 119.7*
Interim
YTD + + o
54 18.3 20.9 84.6 12.8 113.9

" Excluding s.96 modification applications

* Excluding Wagga Interim DAs lodged prior to 1 July 2009
Some internal assessment times are not available for Wagga Wagga applications as these aspects of the
process are undertaken by Council and not currently monitored by the Panel Secretariat.



Merit decision making

To date, only one determination has not been consistent with the recommendation contained in
council’s assessment report, to either approve or refuse the application. That application was
recommended for refusal; however the panel voted 3:1 to approve the DA subject to conditions.

In addition to the 54 determinations there have also been 5 applications that have been
considered by Regional Panels and these remain deferred for the submission of additional
information.

Decisions are being made consistently with professional merit-based planning advice,
consistent with the clear intent behind the introduction of Regional Panels.

Community interest

The types of development to be dealt with by Regional Panels are those expected to attract
higher levels of community input by way of submission, partly due to the dollar values and usual
scale of these projects and also due to potential environmental impacts, such as for designated
development. Excluding ‘Wagga Interim Development’, which includes a number of small scale
projects that do not meet development standards, there have been 45 determinations by
Regional Panels, and 19 of these (42%) received no submissions and were subsequently
approved.

Time frames

Early signs are that the overall assessment and determination time at an average of 105 days is
acceptable. This represents a significant improvement on the 2008-09 State-wide average for
all DAs valued over $5 million, which was 249 days, and the average for DAs valued over $20
million, which was 324 days.

The average time councils took to publicly exhibit the applications which have been determined
by Regional Panels is 18.3 days, which is considered a reasonable time period to undertake the
range of tasks required. However the time taken to exhibit matters which are yet to be
determined is 24.1 days, which indicates there is a build up of DAs where notification has been
delayed by requests for further information. It is considered essential that applications which
require public exhibition should be notified within 14 days of receipt, unless there are
exceptional circumstances.

The time for councils to complete their assessment of these applications and provide their
reports to the Panel Secretariat, is at 85 days or almost 3 months, considered excessive for
most applications. Again for applications yet to be considered by Regional Panels this time
period will increase. In most circumstances it is considered that the period from the
commencement of exhibition to completion of assessment should not be greater than 60 days,
or approximately 8 weeks.

The average time for a completed assessment report to be referred to a panel meeting is within
the internal benchmark, which is an average of 14 days. This is being met through coordination
with councils and setting aside potential meeting dates for each Regional Panel.

While early positive results are encouraging, there is a significant growing build up of
applications which are awaiting determination by the Regional Panels, and these determinations
are dependant on the completion of an assessment report by council. A formal follow up
process is being developed to ensure that the Regional Panels deliver on the Government’s
commitment to ensure a significant reduction in DA processing times is achieved.



4. Review of Policy

As a result of considering issues raised during implementation, monitoring matters arising from
individual applications, and considering feedback, there are a number of early changes
proposed to Regional Panel operations. These changes are not significant and are mainly of a
procedural nature or to provide clearer explanation of procedural requirements. The changes
have also been discussed with a number of stakeholders, including the Department of Local
Government and the Local Government and Shires Association.

Operational Procedures & Code of Conduct

The Operational Procedures and Code of Conduct have been reviewed in response to
guestions from orientation sessions and matters arising from operational experiences.
Generally the Procedures have been updated to more clearly detail specific actions required for
the successful operation of panels, particularly in the areas of monitoring of applications,
briefing meetings, reporting, and decision making.

The principal change to the Code of Conduct is to clarify that is it acceptable for Council staff to
be members of a Regional Panel where appropriate reporting arrangements are in place to
ensure there is no conflict in the staff member’s duties. The Procedures and Code will continue
to be kept under review and may be amended as required.

Complaints Handling Policy
In mid 2009 a draft Complaints Handling Policy was prepared to provide an explanation of the
process for dealing with complaints about Panel operations and Panel members.

The draft Policy was issued to the Independent Commission Against Corruption and the New
South Wales Ombudsman for comment, and these were taken into consideration in finalising
this Policy. The Complaints Handling Policy was also prepared in consideration of the
Department's Lobbying Guidelines and the Department's own policy for handling complaints,
and guidelines from the Ombudsman. This Policy will be released with the revised Code of
Conduct.

Updated Frequently Asked Questions for Regional Panels website

Some matters which were raised at the orientation and training sessions raised important
guestions which were not appropriate to be included in the Operational Procedures and Code of
Conduct.

To address all matters raised n Regional Panel it is proposed to update the existing FAQs on
the Regional Panels website, and the existing Fact Sheet on the establishment of Regional
Panels, by expanding these to a series of 4 Fact Sheets, providing FAQs based around the
three areas: Panel operations; Panel Regions; DA lodgement and assessment; and DA
determination. The updated Fact Sheets will be released with the revised Procedures and
Code of Conduct.

Determinations back to councils

The Department has investigated opportunities which will expedite determination times of
straightforward applications which require determination by a Regional Panel, without
compromising assessment processes. Councils will determine minor modifications to
applications determined by Regional Panels, this is being implemented by an amendment to the
Major Development SEPP.

Further to this, delegations for other application types are currently being explored, such as
some designated development, DAs within particular areas, and precincts and straightforward
applications where the assessment report recommends approval and there have been no
objections in submissions lodged on the application. In the interests of expediting determination
times, and depoliticising the planning system, these delegations would only be applied to those
councils who confer the authority to an appropriate officer level. These changes will be brought
about by an Instrument of Delegation prepared under the EP&A Act.



Major Development SEPP Amendment

In 2009, amendments to the Major Development SEPP established which Council consent
functions would be exercised by the Regional Panels, and what development Regional Panels
would determine. Following implementation of Regional Panels it has been identified that a
number of minor matters need to be dealt with through amendments to the Major Development
SEPP. Minor amendments are proposed to:

- Make Councils the consent authority for modification applications involving minimal
environmental impact, ie section 96(1A) modification applications

- Confirm Regional Panels are the consent authority to section 96AA maodification
applications, where the original DA was determined by a Regional Panel.

- Clarify that subdivision applications of land where a certain number of lots will not be
connected to a sewerage treatment system are to be determined by Regional Panels,
and

- Clarify that Regional Panels are the consent authority where a local council is the
proponent for staged development with a CIV of $5 million.

Capital Investment Value SEPP & EP&A Regulation Amendment
The Capital Investment Value (CIV) of a proposed development determines whether or not a
Regional Panel will be the consent authority for particular classes of development.

The definition of CIV in the EP&A Regulation will be amended to clarify what constitutes CIV.
The CIV of a development includes all costs necessary to establish and operate the project,
including the design and construction of buildings, structures, associated infrastructure and
fixed or maobile plant and equipment, but does not include such costs as land costs, GST, costs
relating to any part of the development that is the subject of a separate development consent,
costs payable under a condition of consent, eg section 94 contributions. The revised definition
clarifies that developer levies and work subject to another consent are not to be included in the
calculation of CIV.

The proposed SEPP will replace all the existing definitions of CIV in other State Environmental
Planning Policies and in doing so provide a standard definition throughout the New South Wales
planning system.

5. Looking Ahead

The Department will continue to monitor and review the operation of the Regional Panels, with
annual performance reporting to be conducted and included in the local government monitoring
report. Further data is required before other operational matters can be reviewed, for example;

- Monitoring the volume and processing times for applications which are proposed to
delegated to councils, (ie DAs with no submissions), and whether there is scope for
further delegation to councils.

- Monitoring the volume and number of types of development applications and their
determination times may justify further delegation of some types of regional
development applications to councils for determination.

- Monitoring the volume and number of development applications in each region will
allow the Department to assess the appropriateness of Regional Panel boundaries
and/or number of regions.

There will be regular updates for all Regional Panel members, including orientation and
resource packs for new members, and identifying other training opportunities. Regional Panels
are now an integral part of the NSW planning system, providing a strong, efficient, and
transparent decision making body. Decisions are being made on merit by the Regional Panel
members having expert and local knowledge.



Feedback

The Panel Secretariat, the administrative body established to provide support to the regional
Panels, is the first point of contact for any enquiries or comments. Members of the public may
wish to contact the Secretariat to:

Request to make a submission at a Regional Panel Meeting
Provide feedback to the Regional Panels

Make a complaint or provide a compliment about a Regional Panel’s policy, procedure
or quality of service

Make a general enquiry about Regional Panels’ operations.

There are a number of ways to contact the Secretariat;

Email

Phone

Website

iropenquiry @jrpp.nsw.gov.au

1300 948 344
(02) 9383 2121

WWW.|rpp.nsw.gov.au
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These procedures are provided for general guidance and information only. The Procedures are made
available on the understanding that the NSW Department of Planning (‘Department’) is not providing legal
advice. The Department has compiled the Procedures in good faith, exercising all due care and attention.

The Procedures do not affect or replace relevant statutory requirements. Where an inconsistency arises
between the provisions of the Procedures and relevant statutory provisions, the statutory requirements
prevail.

While every reasonable effort has been made to ensure that this document is correct at the time of printing,
the State of New South Wales, its agents and employees, disclaim any and all liability to any person in
respect of anything or the consequences of anything done or omitted to be done in reliance upon the whole or
any part of this document. The Procedures are not intended to give rise to any rights, claims, benefits,
privileges, liabilities or obligations with respect to matters the subject of the Procedures.

It should be noted that the Procedures may be affected by changes to legislation at any time and/or be
subject to revision without notice.

It is recommended that independent advice be sought in respect of the operation of the Procedures and the
statutory requirements applying to Joint Regional Planning Panels under the Environmental Planning and
Assessment Act 1979.

Joint regional planning panels operational procedures

© State of New South Wales through the NSW Department of Planning
April 2010
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23-33 Bridge Street Sydney NSW Australia
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1. Introduction

Joint Regional Planning Panels (Regional Panels) were introduced in NSW
on 1 July 2009 in order to strengthen decision making on regionally
significant development applications (DAs) and certain other planning
matters.

These procedures have been developed to explain the means of operating
Regional Panels and to clarify the roles of various parties in the process.

The Procedures should be read in conjunction with the Joint Regional
Planning Panel’'s Code of Conduct which explains the standard of conduct
expected of Regional Panel members.

These procedures are in relation to the operation of Regional Panels under
the Environmental Planning and Assessment Act 1979 (EP&A Act), and
extend to Regional Panels if they are undertaking any functions conferred on
them under the EP&A Act or any other Act.

These procedures will be kept under review and may be amended from time
to time as needed following the experience of implementing and operating
Regional Panels.
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2. Functions of Regional Panels

2.1 Functions

The principal function of Regional Panels is to determine regionally
significant DAs. Additional functions of Regional Panels include:

e acting as the relevant planning authority for the purpose of preparing
a local environmental plan when appointed to do so by the Minister
for Planning;

¢ determining Crown DAs that have been referred to the Regional
Panel by the council or the applicant, after having not been
determined by the council within the time prescribed in the
Environmental Planning and Assessment Regulation 2000 (the
EP&A Regulation);

e determining applications to modify a consent for regionally
significant development under s.96(2) of the EP&A Act; and

e providing advice on planning or development matters when
requested to do so by the Minister.

The EP&A Act provides that if a Regional Panel has not been appointed for
a particular part of the State, any function that is conferred on a Regional
Panel is to be undertaken by the Planning Assessment Commission (PAC).

2.2 Membership of Regional Panels

Regional Panels consist of five (5) members, comprising three (3) State-
appointed members and two (2) council-appointed members.

At a meeting of a Regional Panel, matters in a number of different council
areas may be considered. The members of individual councils will join the
State members to comprise the Regional Panel whenever the Regional
Panel is considering a matter that is located in that council’s area.

e State members: Three State members appointed by the Minister, each
having expertise in one or more of the following areas: planning,
architecture, heritage, the environment, urban design, land economics,
traffic and transport, law, engineering, tourism or government and public
administration.

e Council members: Two council members appointed by each council
that is situated in a part of the State for which a Regional Panel is
established. At least one council member is required to have expertise
in one or more of the following areas: planning, architecture, heritage,
the environment, urban design, land economics, traffic and transport,
law, engineering or tourism. Expertise may be demonstrated by having
formal qualifications in the nominated fields, or by having relevant skills,
knowledge and practical experience in these areas.

- Selection of council members

It is a matter for each council to identify how the members are selected.
In selecting members, however, Councils should have regard to the
conflict of duties that would be created for a person nominated to the
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Regional Panel if they were in any way responsible for or involved in the
assessment and recommendation of a matter to be determined by the
Regional Panel.

When deciding nominees to the Regional Panel, a council is not
restricted to people being from the council’s local area.

Councils can appoint, terminate, and reappoint, members at anytime,
and can determine how long it appoints its members for. Generally
councils should consider appointing members for the maximum term of
three years provided for under the EP&A Act, to ensure the greatest
degree of continuity of expertise for Regional Panels. However councils
should also reconsider whether their nominations to Regional Panels are
appropriate within 12 months following a council election.

If a council within the area of a Regional Panel fails to nominate one or
more council members, a Regional Panel may still exercise its functions
in relation to the area of the council concerned.

- Payment of council members

The Minister for Planning has determined that councils are free to
determine the fees they pay their Regional Panel members. The
Minister has however provided guidance to all councils on appropriate
rates of remuneration for travel and subsistence allowances for their
members.

It is the responsibility of each council to make these payments to their
Regional Panel members when they attend Regional Panel meetings.

Chairperson and Deputy Chairperson: The Minister will appoint one
of the State members as the Chairperson for the Regional Panel.

The members may determine to elect a State member to be Deputy
Chairperson. The role of a Deputy Chairperson is to act as the
Chairperson at anytime the Chairperson is absent from the meeting.

A Deputy Chairperson can be elected for the duration of their term of
office as a member or for a shorter term. A State member can be
elected as Deputy Chairperson by members of the Regional Panel at
anytime.

The Chairperson (or, in the absence of the Chairperson, a person
elected by the members) presides at meetings of Regional Panels. The
presiding member has a deliberative vote and, in the event of an
equality of votes, has a second or casting vote.

Alternates: The Minister may, from time to time, appoint a person to be
the alternate of a State member, and may revoke any such appointment.

A council may also, from time to time, appoint a person to be the
alternate of a member nominated by the council, and may revoke any
such appointment. The alternate will act in the place of the member with
all the powers of the member.
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A person may be appointed to be the alternate of two (2) or more
members, although they can only have one (1) vote at a meeting.

The Panel Secretariat is responsible for the maintenance of a register of
Regional Panel members comprising State members as appointed by the
Minister and council members as nominated by the council.

The EP&A Act stipulates the circumstances when a vacancy in office of a
Regional Panel member occurs. The Minister in the case of a State
member, and the council in the case of a council member, would fill such a
vacancy in accordance with the EP&A Act.

Council should notify the Panel Secretariat as soon as practicable following
a change to its nominees. The new member’s personal details form should
be forwarded to the Panel Secretariat within 7 days of the change.

2.3 Defining the regions

Joint Regional Planning Panels are constituted by the Minister for Planning
by order published in the Gazette. The local government areas covered by
each Regional Panel are also identified in the order. The Minister may
revoke an order and make new orders at any time.

The Regional Panel provisions do not apply in the City of Sydney, where the
Central Sydney Planning Committee continues to operate, and the Planning
Assessment Commission will function in lieu of a Regional Panel in the case
of Crown DAs not determined by the council within the time prescribed in the
EP&A Regulation.

2.4 Classes of Regional Development and Regional Panel functions

Part 3 (Regional development) of State Environmental Planning Policy
(Major Development) 2005 (MD SEPP) identifies the types of development
that Regional Panels are responsible for determining.

Divisions 2 of Part 3 of the MD SEPP uses “capital investment value” (CIV)
to determine certain developments which will be “Regional Development”.
CIV is defined in clause 3 of the EP&A Regulation 2000. The Department of
Planning has issued a Circular to assist applicants and councils in the
calculation of CIV, which is based on this definition.

If there is doubt about the CIV of an application, Councils should consider
requesting the applicant to provide a quantity surveyors certificate or similar
expert assessment that addresses the definition of CIV.

Division 3 of Part 3 of the MD SEPP sets out the functions to be exercised
by Regional Panels, including determination of specified:
o classes of development applications;
e staged development applications; and
e section 96(2) modification applications (but only where the Regional
Panel granted consent to the development).

Section 96(1) and 96(1A) modification applications to development consents
granted by the Regional Panel, are to be determined by the council.
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2.5 Administration

Administration and support for Regional Panels is provided by the Panel
Secretariat. Such support is in relation to preparation and issue of meeting
agendas, arrangements for travel to meetings and accommodation (if
required), and support to Panel members.

Councils are responsible for the usual notification process for applications,
preparing the assessment reports (including the consideration of
submissions) and the post-determination functions.

Councils may be requested to assist Regional Panels with the provision of
meeting venues, arrangements for site visits and briefings (where
appropriate), which may also include the provision of a minute taker.

The Panel Secretariat deals with FOI applications, however a council may
also be required to respond to an FOI application in relation to information it
may have in accordance with the FOI legislation.

The Panel Secretariat is the first point of contact for all Regional Panel
matters. Its contact phone number is (02) 9383 2121 or email
jrppenguiry@jrpp.nsw.gov.au.

2.6 Monitoring of applications

The Panel Secretariat will monitor the progress of regional applications
referred to the Regional Panels to ensure panel meetings are scheduled as
soon as practicable following the submission of an assessment report.

Councils should actively monitor regional applications they have received to
ensure they meet expected timeframes for the processing and
determinations of these applications. The Panel Secretariat will also monitor
the progress and reporting of applications to ensure timeframes are met.

The performance of Regional Panels in relation to their handling of DAs and
other matters will be monitored and reported on in the Department's annual
monitoring report of local councils which will include a section about
Regional Panels and their overall performance.

The publication of regular performance statistics for Regional Panels on a
council by council basis will also occur.

2.7 Liability and indemnification

Section 158 of the EP&A Act provides that Panel members are excluded
from personal liability as long as the act or omission was done in good faith
for the purpose of carrying out their duties as panel members under the
EP&A Act.

The NSW Government extends insurance indemnity cover to Panel
members. The usual provisions for indemnification apply i.e. that persons
subject to that cover must at all times act honestly and in accordance with
the Code of Conduct in the performance of their responsibilities.
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3. Roles of councils and other panels

3.1 Role of Councillors and council staff

Councillors (as the elected Council) and council staff have distinctly different
roles in the handling of DAs. The separation of these roles is reinforced in
s.352 of the Local Government Act 1993 (LG Act) which provides for the
independence of council staff in the preparation of advice and
recommendations. The LG Act provides that a member of staff is not
subject to direction by the council or by a councillor as to the content of any
advice or recommendation made by the staff member. Equally, a council or
councillor is not bound by the advice or recommendation made by a member
of staff.

Assessment Role

The role of council staff is to undertake the assessment of the DA. The
assessment of a DA requires undertaking various statutory requirements
such as public notification, advertising, consultation, concurrence and
obtaining general terms of approval from an agency if required, and
consideration of the matters set out in the EP&A Act including s.79C. The
assessment is documented in an assessment report with recommendations.
The report is subsequently considered by the person or body whose role it is
to determine the application.

The “Model Code of Conduct for Local Councils in NSW” (the Model Code)
requires that council staff act lawfully, ethically and fairly. In relation to
development decisions, council staff must ensure decisions are properly
made and parties involved in the development process are dealt with fairly.
The Model Code requires that persons to which it applies do not use their
position to influence other council officials in the performance of their duties
to obtain a private benefit for themselves or for somebody else.

Determination Role

The role of the elected council is to determine, or make decisions on, DAS in
their capacity as consent authority. There are occasions, however, where
the determination role is undertaken by other persons or bodies either
because the council has delegated that function, or because it has been
conferred upon another person or body.

Section 23G of the EP&A Act has conferred upon Regional Panels the
function of elected councils to determine regionally significant, and certain
other types of DAs. As such, applications for regionally development are not
determined by councils although the council retains responsibility for its
other functions as consent authority.

3.2 Support provided to Regional Panels by councils

The EP&A Act provides that Regional Panels are entitled to the use of the
staff and facilities of the relevant council for the purpose of carrying out its
functions, and that a General Manager of a council must carry out any
reasonable direction of a Regional Panel when it is carrying out any of the
functions of that council.
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It is expected that the use of council facilities such as meeting rooms would
be arranged prior to meetings of Regional Panels. From time to time
support such as the taking of minutes for Panel meetings, copying of
documents and the provision of professional advice may also be required.

The Chairperson and members of a Regional Panel will need to be mindful
of the regular duties and responsibilities of council staff when requests for
assistance are made.

Requests by members of Regional Panels for support and assistance from
councils should be made through the Chairperson to the General Manager
(or other person nominated by the General Manager) of the council
concerned.

3.3 Role of Design Review Panels

Design Review Panels are established by councils either formally, under the
provisions of State Environmental Planning Policy No. 65 - Quality of
Residential Design (SEPP 65) with the approval of the Minister, or
informally, in order to bring special design expertise to the assessment of
certain types of DAs.

Design Review Panels that are properly integrated in the assessment
process are an effective tool helping to improve the quality of design. The
quality of design has a bearing on many, but obviously not all, of the matters
considered in the assessment of a DA.

The role of Design Review Panels in the assessment of applications is not
changed by the fact that the application is to be determined by a Regional
Planning Panel. It is generally more effective in terms of design quality
outcomes and timeliness, however, if the Design Review Panel is convened
at the pre-development application stage or early in the assessment phase.

3.4 Role of Independent Hearing and Assessment Panels

A number of councils have voluntarily established Independent Hearing and
Assessment Panels (IHAPs). Their purpose is to provide an independent
review of the DAs referred to the IHAP as well as an opportunity for people
with an interest in DAs to raise and discuss issues in a public forum before a
decision is made on the application.

The roles of IHAPs and the role of Regional Panels overlap in so much as
Regional Panels provide the opportunity for people with an expressed
interest in a DA to be properly heard. Regional Panels also bring
independent expertise to the assessment process.

As such, applications to be determined by a Regional Panel are not to be
referred to Independent Hearing and Assessment Panels (IHAPs) or any
other similar type of public review and consideration of the regional
application and/or assessment report. The only exception to this is IHAPs
which are established under s.23 1(2) of the EP&A Act, where the applicable
environmental planning instrument requires assessment by an IHAP.

Note: Section 23 I(2) of the EP&A Act requires councils to constitute IHAPS
if an assessment by a panel is required by an environmental planning
instrument.
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3.5 Role of Planning Assessment panels (s.118 panels)

Under the provisions of section 118 of the EP&A Act the Minister is able to
appoint Planning Assessment Panels to exercise all or any particular
function or class of functions of the council as a consent authority or in
relation to the making of environmental planning instruments.

The Environmental Planning and Assessment Regulation 2000 (EP&A
Regulation) includes transitional provisions to clarify that where a planning
assessment panel has been established (s.118 panels), such panels may
not exercise the council consent authority function that have been conferred
on them where development is of a class to be determined by a Regional
Panel. However, all other classes of applications will continue to be
determined by the Planning Assessment Panel.
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4. The Assessment Process

4.1 Pre-development application meetings

Pre-development application (pre-DA) meetings between applicants and
assessment officers are commonly used to resolve the assessment
requirements for applications before they are submitted to the consent
authority.

For the purpose of anticipating future workloads, councils are however
requested to notify the Panel Secretariat via email through the Regional
Panel web-site when pre-DA meetings take place on proposed applications
for regional development.

To avoid any apprehension of bias, it is not appropriate for determining
bodies, such as Regional Panels or their members to participate in pre-DA
meetings or any other meetings with applicants or objectors, other than at
proper meetings of the Regional Panel in accordance with these procedures.

4.2 Representations to Regional Panel members

Regional Panel members approached by any person about a DA that has
been made and is to be determined by the Regional Panel, should politely
advise they are a member of the Regional Panel that is to determine the DA
and, as such, it is not appropriate that they have discussions about the
development.

Any persons approaching a Regional Panel member should be encouraged
to make a written submission about the proposal to the council planning staff
during the natification period, who will assess all submissions in the
assessment report to be provided to the Regional Panel. Additionally, panel
members could also advise that there will be the opportunity for the applicant
and any persons who make a submission to address the Regional Panel at
its meeting.

4.3 Making of development applications

Development applications, including staged DAs, are made in the ordinary
manner to the council that would otherwise have had the function of
determining the application. However, in addition to council’s general
requirements for lodging a DA, applicants should also be requested to
submit 2 additional hard copies and 1 CD copy of the application and
supporting material for referral to the Panel Secretariat.

The MD SEPP provides that a Regional Panel is to determine the separate
DAs that form part of a staged DA if the estimated capital investment value
of the whole of the development meets the threshold specified, or if any of
the DAs involve designated development or subdivision to create more than
250 lots. This information on staged development must be included with the
Stage 1 DA.

In the case of development located in two (2) or more local government
areas, a separate DA must be lodged with the councils of each local
government area. Additionally:
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e each DA should only address that part of the development located
on land in the relevant local government area (LGA)

¢ neighbouring councils may wish to consider setting up joint
assessment procedures, if appropriate

¢ the Regional Panel will determine each DA separately (although the
determinations may be made concurrently), and

¢ the council for each local government area is able to make a
submission to the Regional Panel in accordance with Section 4.9 of
the Operational Procedures, and register to address the Regional
Panel at its meeting if it wishes to do so.

4.4 Notification to Panel Secretariat

Within seven (7) days of receiving a DA for regional development for which
the Regional Panel is the determining body, the council is to notify the Panel
Secretariat.

The notification is to be made via the Regional Panels web-site
(www.jrpp.nsw.gov.au). The natification is to include all the information
specified on the web-site page, which must be provided to the Panel
Secretariat with the registration.

The Panel Secretariat will forward, via email, the referral notification to panel
members as soon as the referral is accepted. The DA and relevant
documents in CD form will be sent to panel members when received, or
panel members advised of how these documents can be viewed through the
Regional Panel's website. These documents are provided to allow panel
members to become familiar with the development and background
information, prior to their review of the assessment report and before
attending the panel meeting to consider the application in public.

No decisions about the proposed development are to be made until the
Regional Panel meeting to determine the application is held.

4.5 Public notification of development applications by council

Public notification of the application, and re-notification if required, is
undertaken by the council staff in accordance with the requirements of the
EP&A Act and Regulation, including the provisions of any development
control plan the council has for the notification or advertising of DAs.

Public notification, including letters and advertisements, should contain
appropriate statements to advise:

o that the {name of relevant} Council is the consent authority, and the
{name of relevant} Region Joint Planning Panel has the function of
determining the application

¢ that submissions made in respect of the application should be made to
{name of relevant} Council, but will be provided to the Joint Regional
Planning Panel and may be viewed by other persons with an interest in
the application, and
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¢ such other information as may be required for the particular application
by the EP&A Act or Regulation.

4.6 Requests for additional information

It is the applicant’s responsibility to provide adequate information and
technical reports on potential impacts of the proposed development. The
holding of a pre-DA meeting with council staff is usually the best way to
ascertain council requirements for the lodgement of an application.

However the applicant may be requested by council staff to provide further
information or reports to properly address all relevant aspects of the
development, or to enable an assessment report to be completed.

Where council requests additional information, the council must inform the
Panel Secretariat of the request. Council should also ensure that such a
request:

e be in writing to the applicant, with a copy to the Panel Secretariat

e be made as early as possible after lodgement, or in the case of a
request for amendments, as early as possible after the end of the
exhibition period

o identifies all matters in the one request for information or
amendments

e be for information that is essential for the assessment of the
application and not for matters that can be dealt with by condition or
after the application has been determined

o specify a clear and reasonable time frame (date) for the submission
of the information or amendments to council, and

¢ indicate that should the applicant not meet the deadline, the council
will proceed to assess the application in its current form and/or
without the requested information.

Applicants are able to submit amended drawings prior to determination, to
respond to council’s concerns or issues raised in submissions. Applicants
should ensure that they submit all amendments and any additional
information together.

Applicants who believe requests for additional information are excessive
should advise the council in writing indicating which part of the request is
unreasonable and request council to finalise its assessment report for
submission to the Regional Panel without the information.

If it becomes apparent after lodgement that significant additional information
will be required to assess the application, the applicant may seek to
withdraw the DA and re-lodge when all required documentation has been
prepared.

4.7  Status reports

Council must advise the Panel Secretariat as soon as it becomes aware of
any expected difficulties in assessing the application or if the assessment
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report will not be completed within the timeframe indicated in the referral
natification. The Panel Secretariat should be notified of the reasons for the
delay so that panel members can be advised accordingly.

Councils will be required to provide the Panel Secretariat with a pro-forma
Application Status Report for all applications that have been lodged for 70
days or more.

The Status Report will be required to detail the processing of the
applications to date, and provide a commitment to a final reporting time
frame. The council may be requested to provide further formal or informal
updates as necessary, on the progress of the application and the resolution

Where a response or concurrence from public agencies is delaying the
assessment of the application, the Panel Secretariat will seek assistance
from the Project Delivery Unit of the Department of Planning to ensure a
timely response is provided by the agency to council.

Where there is an on-going and unreasonable delay in the processing of an
application, council may be requested by the Regional Panel to complete its
assessment without further delay.

4.8 Assessment of the development application

The council that received the application (including applications for staged
development and to modify a consent) is responsible through its staff for
undertaking the assessment of the application in accordance with the
provisions of the EP&A Act.

It is the council’s responsibility to prepare a proper assessment report
addressing all statutory requirements and properly considering all issues.
Usually councils would rely on their own professional staff, however where
they do not have the technical expertise required in-house, they may engage
external expertise in the assessment of aspects or the whole DA. All costs
associated with the preparation of the assessment report are to be covered
from application fees, which are retained by the council.

The assessment report must clearly identify that the proposal meets the
relevant requirements for Regional Development under the MD SEPP, and
that the Regional Panel is therefore the consent authority responsible for
determining the application.

The assessment report must include a recommendation on the proposed
development. If the recommendation is for approval of the application the
report must include recommended conditions of consent, or if it is for refusal
include reasons for refusal based on the assessment in the report. The
assessment report should clearly identify if there are any outstanding issues
and steps to be taken to address such issues.

In considering an application a Regional Panel may request additional
information to assist in its determination of the application. If the request
requires additional assessment where expertise is not available within the
council, the question of cost to prepare this assessment material will be
determined by the Panel Secretariat after consultation with the Chairperson
and the council’'s general manager.
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e State Environmental Planning Policy No 1

Where a DA includes a non-compliance with a development standard as
defined in the EP&A Act, an objection under State Environmental Planning
Policy No 1—Development Standards (SEPP 1), is required. The
assessment report submitted for the consideration of the Regional Panel
must address the matters raised in the SEPP 1 objection, and provide an
assessment against the provisions of SEPP 1.

The function of obtaining concurrence from the Director-General is a matter
for the council. However where concurrence is assumed, then there are no
additional procedural requirements for council.

The function of determining that a SEPP 1 objection is well founded, and
forming the opinion that granting consent is consistent with the aims of
SEPP 1, will be a matter for the Regional Panel as the consent authority,
under clause 7 of SEPP 1.

e Section 94 contributions

The assessment report should address the matter of section 94 contributions
in accordance with the council’s adopted section 94 plans that are applicable
to the proposed development. The Regional Panel cannot impose any
additional section 94 charge that is not consistent with a section 94 plan
adopted by the council.

4.9 Draft conditions of consent

Applicants should review any recommended conditions in the report, and
provide any feedback on the workability of the conditions to the council
officer within three days of the report being made available. This will enable
the council officer to present any revised conditions to the Regional Panel at
the Panel meeting.

Council should endeavour to ensure that conditions are:

e appropriate for and proportionate to the development
e not repetitive, and
o legally enforceable.

4,10 Panel briefings or site visits during the assessment phase

Prior to an assessment report for a DA being submitted to a Regional Panel
to be determined, the Chairperson may agree to a site visit or a briefing
meeting on the matter by the council staff, or by other persons undertaking
the assessment.

The purpose of a briefing would be for the information of the Regional Panel,
and would take the form of a presentation by council staff of the proposed
development, its key elements and the planning controls that affect it (zoning
and the like), with an overview of issues of concern arising through the
assessment process or raised in submissions. In addition, the timing of the
submission of the assessment report and tentative date for a panel meeting
to consider the application may also be discussed.

The Regional Panel is not able to offer an opinion on the overall merits of the
proposal or direct the persons undertaking the assessment in relation to the
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content of any advice or recommendation provided in their report. However
the Panel may identify issues that they expect to be addressed or clarified in
the assessment report.

It is not mandatory that the Regional Panel be briefed prior to considering
the matter. Where there is a briefing, it is preferable that it takes place during
the public notification of the matter, or immediately following the close of the
public natification period. The assessment of the application should not be
delayed in order to conduct a briefing.

To avoid any apprehension of bias, no other parties can be involved in the
briefing. However there may be situations where it is desirable for a panel to
meet with key stakeholders to discuss unresolved issues and where it is
appropriate to facilitate a resolution of outstanding issues.

In such circumstances these meetings are to be held in public, and the
applicant and all persons who have made a submission are to be invited to
attend, as observers.

In circumstances where the application attracts significant community
interest, the Panel may consider holding a pre-determination meeting to hear
submitters in a public forum prior to considering the application in the panel
meeting. Other interested parties, such as the applicant are to be invited to
attend.

4.11 Public meetings about the proposed development

Regional Panel members should avoid attending public meetings about a
proposed development organised by members of the community. It would
be difficult for Panel members to attend a public meeting and to avoid a
perception that they have been influenced by the meeting.

Panel members should decline the invitation and advise the meeting
organisers to make a submission to council and seek to address the Panel
at its meeting, so that all members of the Panel can hear all concerns as part
of the determination of the application.

All members of the Regional Panel are required to observe the “Joint
Regional Planning Panels Code of Conduct” which requires determinations
to be made impartially and based on merit.

4.12 Council representation to the Regional Panel

A council may make a submission on a DA that is to be determined by a
Regional Panel during and up to seven (7) days before the Panel meeting.
The applicant may consider it appropriate to provide a briefing to council
prior to the council framing its submission to the Panel.

After the assessment report prepared by the council’s planning officer has
been completed and forwarded to the Panel Secretariat, it may be provided
to the council to assist council in determining if it wishes to make its own
submission to the Regional Panel.

The council’'s submission should not be prepared by persons involved in the
assessment of the application, but may be prepared by another council
officer, or alternatively the council may engage a consultant.
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The council submission should be forwarded to the Panel Secretariat. A
Regional Panel will give consideration to a council submission in its
determination of the application. A council submission, however, is not a
matter that must be specifically addressed in the assessment report or
recommendations prepared by the council staff.

If council makes a submission it may also register to address the Regional
Panel to express its view before the Panel makes a determination on the
application. Individual Councillors can also register to speak to the Panel at
its meeting.

Councillors who are also Panel Members have an independent role because
they have been nominated by their council as its nominee to the Regional
Panel. It is suggested that they should declare an interest in any DA for
regional development that comes before their council and not participate in
the deliberations or voting on the matter at the council (or council committee)
meeting. They should also not remain in the council chamber during the
council’s deliberations.

4.13 Submission of assessment report to Panel Secretariat

The completed assessment report and recommendation, signed by the
officer responsible for the report, is to be forwarded electronically (in
Microsoft word format) to the Panel Secretariat immediately upon
completion.

The assessment report is not required to be endorsed or presented to the
council before being forwarded to the Panel Secretariat.

The following items are to be forwarded in a digital format to the Secretariat:

e assessment Report, any attachments and the Recommendations
(including conditions)

e acopy of the DA, and Statement of Environmental Effects or
Environmental Impact Statement along with any plans, drawings or
other material submitted with the application if it has not previously
been submitted to the Panel Secretariat, and

e copies of each submission (and a summary of submissions)
received in respect of the application along with a table containing
the names and addresses (preferably email addresses) of every
person or body who made a submission. In the case of petitions,
only the name and address of the head petitioner, if that person can
be identified. A hard copy as well as a digital copy should be
submitted.

Note: Copies of submissions are requested in order to enable the
Regional Panel to consider the submissions for the purposes of
s.79C of the EP&A Act and to enable the Panel Secretariat to notify
persons who made submissions of the time, date and venue of the
Panel meeting at which the relevant application will be considered.
Councils should also provide the Panel Secretariat with copies of
any late submissions received as soon as possible so that they can
be provided to Panel members.
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4.14 Re-zoning, master plans and voluntary planning agreements

If a proposed development requires the approval of a “re-zoning application”,
it is the responsibility of the council to consider and process any such re-
zoning proposal. Although an applicant may lodge a DA prior to the
completion of the re-zoning process, it is recommended that the DA not be
lodged until the re-zoning has been finalised. The Regional Panel will not
determine the DA until the re-zoning process has been completed, i.e. the
rezoning has been gazetted.

Where the provisions of an environmental planning instrument requires a
master plan to be adopted by the council before the grant of a development
consent, t is the responsibility of the council to adopt such master plan prior
to providing the assessment report to the Regional Panel. In such
circumstances, the Regional Panel will not determine the application until the
master plan is adopted by the council.

If a Voluntary Planning Agreement (VPA) is proposed, it should be
negotiated by council staff in the normal way. VPAs may only be entered into
by the council and the assessment report would normally make reference to
any VPA and its relationship to the proposed development.

4.15 Crown development applications

For Crown DAs with a CIV less than $5 million, council remains the consent
authority. However section 89(2) of the EP&A Act provides that where
council has not determined the matter within the prescribed period, the DA
may be referred to the relevant Regional Panel for determination.

Where a council seeks to refuse consent or impose a condition to which the
applicant has not provided their agreement, the application is also to be
referred to the Regional Panel under section 89(2) of the EP&A Act.

An application can only be referred to the Regional Panel after the
prescribed period under clause 113B of the EP&A Regulation has been
reached.

e The referral to the Panel Secretariat should take the form of a letter,
with a request that under section 89(2) of the EP&A Act the matter
be referred to the Regional Panel for determination. Sections 89(6)
and (7) then set out additional procedures for the referral, including
the requirement to notify the council in writing that the application
has been referred.

e Following the receipt of the letter, the Panel Secretariat will review
the documentation. If accepted, the applicant or council will be
requested to lodge the referral on the notification page on the
Regional Panel’s website.

e Where a report or other documentation has been prepared by
council, this is to be provided to the Regional Panel for
consideration. The Panel Secretariat will undertake a review of that
report or otherwise prepare an assessment report for the Regional
Panel.
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5. The Determination Process

5.1 Panel meeting

The Panel meeting is a meeting where the Regional Panel meets in public to
consider the DA that has been referred to it. The purpose of the meeting is
for the Regional Panel to hear those who wish to express their view on the
DA before the Panel makes a decision. Following hearing of public
submissions, the Panel may proceed to determine the application or decide
another course of action, where appropriate.

5.2 Meeting date and agenda

A regular schedule of proposed meeting dates is determined in advance by
the Panel Secretariat in consultation with the Chairperson. The schedule is
likely to be on a 2 or 3 week cycle depending on the particular region and
the likely volume of applications. The meeting dates listed on the Regional
Panels website are dates panel members have reserved for panel business.
On these dates, there may be briefing meetings, and/or site visits, and/or
panel meetings. If there are no items listed for a scheduled Panel meeting
date, that meeting will not take place.

Additional meetings of a Regional Panel may be organised at the discretion
of the Chairperson subject to the notice requirements discussed later. These
additional dates will be posted on the website as soon as they become
available.

The agenda for each meeting is approved by the Chairperson of the
Regional Panel, who may consult with the General Managers (or their
nominee) of the councils with items for the Regional Panel as necessary.

The council is to notify the Panel Secretariat of the revised date for
completion of the assessment report as soon as it is aware of such delay
and the reasons for the delay.

5.3 Meeting venue

The meeting venue is determined by the Chairperson in consultation with the
General Managers (or their delegates) of the councils with items for the
particular Regional Panel meeting having regard to:

¢ the location of the proposed developments to be considered at the
Regional Panel meeting,

¢ the number of persons who have expressed an interest in the
different matters to be considered at the Regional Panel meeting,

¢ the availability of a suitable venue and the accessibility of the
proposed venue for those persons, and

¢ local considerations and logistics.

It is anticipated that meetings will be held at the offices of a council or at a
community meeting room near where the development is proposed. The
aims are to:

e maximise accessibility to people who have expressed an interest in
the matters to be considered at the meeting,
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e rotate meetings between different local government areas, and
o facilitate the open exchange of information between the Panel
members and other parties.

In metropolitan areas, items from a number of different local government
areas might be considered in the one meeting provided the venue is
reasonably accessible to most interested parties.

In regional areas, where there are likely to be fewer applications to consider
but over a wider area, the Chairperson may need to convene meetings in a
number of locations to ensure they are accessible to the greatest number of
people with an interest in the application being considered.

5.4  Notice of meeting

Notice of a Regional Panel meeting is to be given by the Panel Secretariat
seven (7) days before the meeting. The notice is to be provided to the
Regional Panel members, the General Managers (or their nominee) of the
Councils in that region, every person who made a submission to the council
in respect of an item to be considered at the meeting and the applicants for
those items. The notice is also to be included on the Regional Panels
website and on the web-site of the councils with items to be considered at
the meeting. The notice is to include details of:

¢ the time and date of the meeting;
¢ the venue for the meeting;
¢ the development applications;

¢ the availability of agenda and business papers, which will include
the assessment report and recommendations; and

e other matters to be considered at the meeting.

5.5 Distribution of meeting agenda and business papers

The meeting agenda, business papers/assessment reports and attachments
including any representations made by councils are to be distributed to
members of the Regional Panel by the Panel Secretariat no less than seven
(7) working days prior to the meeting.

A hard copy of the agenda and business papers are to be posted via
overnight express post to Panel members who will have a decision making
role on the DA.

5.6 Site visits

Formal visits by the Regional Panel to the site of a DAs being considered
may be arranged prior to the meeting at the discretion of the Chairperson.
The Chairperson will also invite the council assessment officer and other
persons engaged in the assessment of the matter to attend a site visit. The
Regional Panel may conduct the site visit on the same day as the Regional
Panel meeting or at some other time, determined on a “case by case” basis
with regard to circumstances such as location and available time.

Other parties to the matter, including the applicant and persons who made
submissions on the application, may also be invited to attend a site visit
provided all parties are invited. Whether other parties are invited is at the
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discretion of the Chairperson, having regard to the number of parties
involved and other practical considerations.

In deciding to conduct a site visit, the Chairperson should take into
consideration the availability of all members of the Regional Panel and any
other persons also invited to attend the site visit.

Entry on to any private land may only take place with the express permission
of the owner of the land, and it is the responsibility of the council to seek
owners consent when required.

At site visits, Regional Panel members may identify issues for which they
require clarification or further information. However Panel members should
not make any comment that would indicate pre-judgement of the application.
5.7 Quorum for a Regional Panel meeting

A quorum for a meeting of a Regional Panel is a majority of its members
(including the Chairperson).

5.8 The Regional Panel meeting

Regional Panel meetings are to be conducted in public, unless otherwise
directed by the Minister, or unless the Chairperson is of the opinion there are
justifiable reasons to conduct any part of the meeting in closed session.

Justifiable reasons to conduct any part of the meeting in closed session may
include the Regional Panel's consideration of:

1. commercial information of a confidential nature that would, if

disclosed:
a) prejudice the commercial position of the person who supplied it,
or

b) reveal a trade secret, or

2. advice concerning litigation, or Regional Panel advice that would
otherwise be privileged from production in legal proceedings or for
other purposes on the ground of legal professional privilege, or

3. information concerning the nature and location of a place or an item
of Aboriginal significance on community land, or

4. a potential conflict of interest of a member, or

5. to transact business outside of a formal meeting as provided in
Section 5.11 of these Procedures.

Before the Chairperson decides to conduct any part of a Regional Panel
meeting in closed session, the Chairperson may allow members of the public
to make representations as to whether that part of the meeting should be
closed.

Where a Chairperson decides to close any part of a Regional Panel meeting,
the reasons for closing that part of the meeting must be recorded in the
minutes of the meeting.

The Chairperson should where possible, seek to create a meeting
environment that does not discourage or inhibit persons that wish to make a
presentation to the Panel meeting.
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In consultation with the council General Manager, and all Regional Panel
members, the Chairperson may also determine that is unnecessary to hold a
meeting in public to consider an application, where that application has
received no submissions and/or there are no parties requesting wishing to
present to the Panel meeting. In such cases the council report and
recommendation must be made available to all parties 7 days prior to the
application being determined, and the procedures of Section 5.10 below are
to be followed.

5.9 Presentations at Regional Panel meeting

The Chairperson will determine the order of presentations to the panel. The
panel members may ask questions of those making presentations. The
amount of time afforded to persons being heard will be at the discretion of
the Chairperson.

(@) Presentation by the applicant

Prior to considering an item, the applicant will be given the opportunity to
outline the proposal and, with the approval of the Chairperson, respond
where appropriate to any issues raised during public notification or the
assessment of the application.

(b) Presentation by persons or bodies who made submissions

Persons (or persons on behalf of bodies) who made a submission on a
matter before the Regional Panel may request to address the Panel.
Requests can be made to the Panel Secretariat prior to the meeting.

Where a large group of people have common issues, the Chairperson may
ask that a spokesperson be appointed to speak on behalf of the group. The
Chairperson will seek, where practicable, to ensure that all groups or
individuals who request to address the Panel are heard.

(c) Presentation by persons or bodies that have not made a
submission

The Chairperson has the discretion to allow any member of the public to
address the Regional Panel, even if they have not made a submission or
register to speak in relation to the proposed development. Considerations
may include the number of persons that made submissions and have
requested to address the meeting and the available time.

(d) Presentation by person responsible for assessment

A person responsible for the assessment report and recommendations is to
be present at the Regional Panel meeting during consideration of that item.
Other technical experts from the council as appropriate may also be present
having regard to the nature of the matter before the Regional Panel (e.g.
traffic engineers and the like).

The panel may request assistance from that person or persons clarifying
issues regarding the assessment or matters raised by the applicant or
persons who made submission.
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In attending the Panel meeting the person responsible for preparing the
assessment report should inform the Chairperson of any “late” submissions
received, or any other matters arising, and of any issues raised which may
not have been addressed in the Assessment report.

Note: A person responsible for the assessment report can be either the
person who prepared the assessment report, or a person in a supervisory
position who accepts responsibility for the report and its recommendations.

(e) Presentation by a panel appointed expert

For the purpose of determining a DA, or an application to modify a
development consent, a Regional Panel may obtain independent
assessment reports, advice and assistance as the panel thinks fit,
particularly in relation to complex technical matters. This would be in
addition to any assessment report or other information provided by the
relevant council in assessing the application. Depending on the
circumstances, the expert may submit a report with recommendations
directly to the Regional Panel. In addition, the expert may be invited to
present the outcomes of their report at the panel meeting.

5.10 Transaction of business outside formal panel meetings

A Regional Panel can transact any of its business, if it thinks fit, at a meeting
at which members participate by electronic means including telephone and
closed circuit television. The occurrence of such meetings is likely to be
limited to extraordinary circumstances, and is likely to be in order to
conclude business transacted substantially in a public meeting.

Clause 268l of the EP&A Regulation provides that:

1. A planning body (which includes a Regional Panel) may, if it thinks
fit, transact any of its business by the circulation of papers among all
the members of the planning body for the matter for the time being,
and a resolution in writing approved in writing by a majority of those
members is taken to be a decision of the planning body.

2. The planning body may, if it thinks fit, transact any of its business at
a meeting at which members (or some members) participate by
telephone, closed-circuit television or other means, but only if any
member who speaks on a matter before the meeting can be heard
by the other members.

3. For the purposes of:

(a) the approval of a resolution under subclause (1), or

(b) a meeting held in accordance with subclause (2),

The chairperson and each member of the planning body have the
same voting rights as they have at an ordinary meeting of the
planning body.

4. Aresolution approved under subclause (1) is, subject to the
regulations, to be recorded in the minutes of the meetings of the
planning body.

5. Papers may be circulated among the members for the purposes of
subclause (1) by facsimile or other transmission of the information in
the papers concerned.
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5.11 Obligation to consult council —if adverse financial impacts

A Regional Panel must not make a decision that will have, or that might
reasonably be expected to have a significantly adverse financial impact on a
council until after it has consulted with the council. These costs may be
associated with the need for additional infrastructure or services.

The consultation may be in writing, with the council being given a specified
time to respond in writing. Where a meeting with the General Manager (or
nominee) is to be held to discuss the matter, all panel members should be
present and minutes kept of the meeting and its outcomes.

5.12 Adjourning and deferring the panel meeting

A Panel may adjourn the meeting after hearing from parties to confer among
themselves before reconvening to make their decision. A Panel may also
decide to defer its determination of the matter for a subsequent meeting.

If there are matters raised by submitters in the panel meeting that were not
addressed in the assessment report, these will be recorded in the minutes of
the Panel meeting, and the Panel may refer the matter to the Council’s
Officer for a supplementary report.

The Regional Panel may engage experts to obtain independent advice and
assistance as the panel thinks fit, to ensure adequate and appropriate
information is available for consideration in making a determination.

A decision may be deferred for any reason including the obtaining of
additional information or advice. In these circumstances, the decision may
be made at a subsequent meeting; including a meeting conducted by the
circulation of papers or by electronic means in accordance with clause 268l
of the EP&A Regulation.

Where possible, the Chairperson should inform the meeting of the reason(s)
for the deferral of a decision and provide advice of proposed further
meeting(s) of the Regional Panel to determine the application, including
whether this may be by electronic means.

5.13 Making the determination

After hearing from parties who requested to make a verbal submission, the
Panel is to make its decision in an open forum and by consensus where
possible.

Where a decision cannot be made by consensus, the decision of the
Regional Panel is to be made by majority vote. The presiding member will
have a second or casting vote if required because of an equality of votes.

Where the determination is not consistent with the recommendation by the
relevant council officers in the assessment report, the Regional Panel is
required to provide reasons for its decision, which are to be recorded in the
minutes of the meeting.

If the Regional Panel resolves to approve an application that is
recommended for refusal, the Panel may seek a further report from the
council’s planning officer providing recommended conditions of consent.
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The decision of the Regional Panel is not subject to a “Rescission Motion” as
in local government.

Section 82A reviews are not available in respect of determinations by
Regional Panels.

An applicant who is dissatisfied with the Regional Panel's determination of
an application may appeal to the Land and Environment Court within 12
months as provided in the EP&A Act.

5.14 Crown Development Applications

A consent authority for Crown Development cannot refuse its consent to a
Crown DA, except with the approval of the Minister of Planning, or impose a
condition on its consent to a Crown DA, except with the approval of the
applicant or the Minister of Planning.

This requirement applies to Crown Development that is to be considered by
a Regional Panel, whether the application is for ‘Regional Development’, in
terms of clause 13B(1)(c) of the MD SEPP, or where it is an application
referred to the Panel by an applicant or the council under section 89(2) of
the EP&A Act.

Where the Regional Panel wishes to refuse an application, impose
conditions not agreed to by the applicant, or where a Regional Panel fails to
determine the DA within the prescribed period, the applicant or the Regional
Panel may refer the DA to the Minister.

In these instances a further report will be prepared by the Department for the
Minister’'s consideration.

5.15 Recording of meeting minutes

The Chairperson is responsible for ensuring that full and accurate minutes
are kept of the proceedings of each meeting of a Regional Panel.

A copy of the unconfirmed minutes will be provided to all panel members
who participated in the Regional Panel meeting. Panel members may submit
any proposed corrections to the unconfirmed minutes to the Panel
Secretariat for confirmation by the Chairperson.

When the minutes have been confirmed and endorsed by the Chairperson of
that meeting, the confirmed minutes will be placed on the Regional Panel
website and provided to council to issue the Notice of Determination.

The confirmed minutes must be available within five working days of the
Regional Panel meeting which determined the application. The minutes
must record:

(a) the opening and closing times of the meeting,

(b) the names of State members (or their alternates) present at the
meeting,

(c) the names of the council members (or their alternates) in respect of
each item,
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(d) any disclosure of interest made by a member and the reason for that
disclosure of interest and whether the member making the
disclosure participated in the discussion or determination of the
matter,

(e) the names of each person heard by the Regional Panel in respect of
an item,

(H the decision of the Regional Panel for each item. Where the
determination is not consistent with the recommendations by the
relevant council officers, the following must be provided:

(i) Reasons for the decision, and

(ii) Any conditions of consent or changes to the recommended
conditions of approval, and

(g) the names of: each member who voted for; and of each member
who voted against, where the decision is not unanimous.
The Panel Secretariat with assistance from the relevant council is
responsible for arranging for the taking of meeting minutes and for keeping
records of the Regional Panels.

5.16 Delegation to council to determine applications

The provisions of the EP&A Act allow for Regional Panels to delegate the
determination of applications to councils. Delegation may be for
development in a specified area, for a class of application or be made on
case by case basis.

In situations where the determination may be delegated, councils are still
required to:

e register the application on the Regional Panel website,

e inform and update the Panel Secretariat on the processing of the
application as requested, and

e provide a copy of all determination documents, including the
assessment report and Notice of Determination to the Panel
Secretariat.

A council maybe requested by the Chair of the relevant Regional Panel not
to exercise any delegation in certain circumstances for any reason.

Any determination made by council under delegation remains a decision of
the Regional Panel.

Joint Regional Planning Panels Operational Procedures Page 24



April 2010

6. Post Meeting Procedures

6.1 Issuing the notice of determination

The notice of determination is issued by the council that received the DA
following the decision of the Regional Panel and in accordance with the
EP&A Act and Regulation and the council’'s normal procedures.

Enquiries about the determination should be dealt with by the council
planning officer responsible for the assessment report.

6.2 Monitoring of and compliance with conditions of approval

The council as the consent authority will continue to be responsible for the
monitoring of, and enforcing compliance with, any conditions of the
development consent.

Where an application has been approved subject to a ‘deferred
commencement’ condition under section 80(3) of the EP&A Act, the council
is responsible for determining whether the requirements of the condition
have been met, however under clause 123E(2) of the EP&A Regulation is
required to advised the Chair of the Regional Panel in writing.

6.3 Appeals against determination of Regional Panel.

An applicant who is dissatisfied with the determination of an application may
appeal to the Land and Environment Court within 12 months as provided in
the EP&A Act.

Appeals against the determination of a Regional Panel are to be defended
and managed by the council that received the DA as though the
determination was made by the council.

Early advice of any appeals against a determination made by a Regional
Panel should be provided to the Panel Secretariat together with details about
the council's proposed defence of such appeal.

6.4 Appeals against determination where council is applicant

The EP&A Regulation provide that where a council is the applicant and
makes an appeal or otherwise commences Land and Environment Court
proceedings concerning a Regional Panel determination in respect of the
Council’s application, the Regional Panel will be the relevant respondent in
such proceedings.

Joint Regional Planning Panels Operational Procedures Page 25



RE NAL DEVELOPMENT Fieasa refum

APPLICATION STATUS REPORT )™ “

compiated repornt 1o the Panal
i 15w 0y AL by

Have all required lees been recened”? O Yes Cline

m au:! ;uqm:ed lang ownars congan! baen [] Yes CINe

s the development permissibla? L] Yes [(INe
:l:sr;al;gi: Eﬁﬂ::? HeTeminbg e [ Yes [ONo

Is 1he proposal me subect 10 & Voluniary

Planning Agreament or drafl agreamen! [ Yes LMo

Date lodged at Coundcil; N S

Council DA No.:

Date regitarad wiln Pana! Secrotanat: =2l

Panel Sacretanal Ret Mo:

Region: SYE SYW HCC WES NTH STH
Type ol Davalopmant: ==

Il therms were any pra-DA or other boatng maeatings heid, provide dates, altendees and list Issues MisCussed

If there ware any requests foe turthar Requested
inlormation, what Jate’s was the information i /
recquesied and when was a response recaived?

/

Provide a brial summarny ob informalion requested and recsived. Il
taken”

Recenvod Adegiate
i Oves[No
b 0 [OvYes[INe

inadeduate, whal rollaw-up action has been



When was Ihe nglification penad?
O ¢ / 1] / /
Whan wil the application ba notified?

it notifcalion period has closed, how many

Ul SHIONS Wiie recanved? — | vhpcions )
Agency Requestad Recaved

it commeni, concufrence o Genaral Terms ol B Sy o P e |
Appraval are requined lram any State agency,
ll91 Innse agencias, when request was issued | S N P S
and recaived.

i T AN

) / b f

Have all requited refercals been receved? [ Yas CINe

Faraach agency ya! to respond, please grovide agency contact and anticipated date of responsa Plaaga
provide delails of why response is not recerved, If there are unresclved issuas, please oulling the wsues
and tha procesa thal Councll has undertaken to resolve the issues.

- St o
Is the proposal Crown Development L1 Yes CInNo
i yas, which agency? r
When wilt' thd the préscrbed panod ana? I /

It the prescrbed period hat ended, please prowvde any detalls on unresolved lsaues,

Are untesolved 185ues expacted 10 be resoived?




Plaase indicate the key reasan's lor the delay of the dssagsment regort.

Rezoning / permissibdity

Inagaguate iniormalion

Motitication

State agancy raternl

Crawn development

Veluntary Planning Agreament — or drafl

Major des:gn issuel

Other (please specily)

Piaasa provide delails on matter that may delsy Ihe prograss ol tha assesement report and any oulstanding

ISEUes

Date Counal s committed to submdling Iha
Compicted assessmant répart (o the Panel
Secretanial

Posilron

' 2010

[ Yes
[]¥es
[1es
] Yes
] Yes
[] Yes
[] ves

LlYes

Cl Ne
[ No
[ ™o
Ol Ne
[ Ne
L Mo

L] Mo

E-mail

Teephona

d




h“
) [ 4
‘L“l' Joint Regional
ey | Planning Panels

Joint Regional Planning Panels
Code of Conduct

APRIL 2010

'_'Elt:rr‘;i:["ji
| A lall 1S

Ll tas -




Joint regional planning panels code of conduct

© State of New South Wales through the NSW Department of Planning
April 2010

NSW Department of Planning
23-33 Bridge Street Sydney NSW Australia
www.planning.nsw.gov.au

ISBN 978-1-74263-032-8
Publication no. DOP DOP 10_021 B



JOINT REGIONAL PLANNING PANELS

Code of Conduct

Introduction
This Code of Conduct (Code) applies to all members of Joint Regional Planning Panels
(Regional Panels), including:

e State appointed members
e council nominees
¢ alternates acting for Regional Panel members.

The Code outlines the standards of conduct expected of Regional Panel members. It is the
personal responsibility of each Regional Panel member to comply with this Code.

The Code will be kept under review and will be subject to changes that may be required to
reflect the experience of the implementation and operation of the Regional Panels.

Purpose of the Code

This Code sets out the minimum requirements of behaviour for Regional Panel members in
carrying out their functions. The Code has been developed to assist Regional Panel
members:

a) understand the standards of conduct that are expected of you

b) enable you to act honestly, ethically and responsibly

c) enable you to exercise a reasonable degree of care and diligence; and

d) actin a way that enhances public confidence in the integrity of role of the Regional
Panels in the planning system.

Application of the Model Code of Conduct for Local Councils in NSW (Model Code)
Councils are required under the Local Government Act 1993 to adopt a Code of Conduct.
Such Codes must incorporate the provisions of the ‘Model Code’ prescribed under the Local
Government (General) Regulation 2005.

The Council’s adopted Code applies to, amongst others, councillors, the General Manager
and Council staff. The Model Code does not apply to Regional Panel members. However
parts of the Model Code have been used to assist in the development of this Code, along
with other relevant Codes of Conduct applying to members of State Boards and other
statutory bodies.

It is recognised that councillors and council staff may undertake functions as a member of a
Regional Panel separate to their ordinary functions as a councillor or member of council
staff. When exercising functions as a Regional Panel member councillors and council staff
must ensure that they comply with this Code.

Council staff responsible for dealing with development matters under the Environmental
Planning and Assessment Act 1979 (EP&A Act), preparing assessment reports and/or
otherwise assisting a Regional Panel in the exercise of its functions are not subject to this
Code.

Other obligations
Regional Panel members are subject to the Independent Commission Against Corruption
Act 1988 and the Ombudsman Act 1974.
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Code of Conduct
1. Key principles

Integrity

1.1 You must not place yourself under any financial or other obligation to any individual
or organisation that might be reasonably thought to influence you in the exercise of
your functions as a Regional Panel member.

Leadership

1.2 You have a duty to promote and support the key principles of this Code by
demonstrating leadership and maintaining and strengthening the public’s trust and
confidence in Regional Panels and their role in the planning system.

Selflessness

1.3 You have a duty to make decisions in the public interest. You must not make a
decision or take action that causes or results in you obtaining:
o a financial benefit (including avoiding a financial loss)
o other benefits for yourself, your family, friends or business interests.

Impartiality
1.4 You should make decisions on merit and in accordance with your statutory
obligations when carrying out your functions as a Regional Panel member.

Accountability
1.5 You are accountable to the public for your decisions and actions and should
consider issues on their merits, taking into account the views of others.

Openness
1.6 You have a duty to be open as possible about your decisions and actions.

Honesty
1.7 You have a duty to act honestly and in good faith for the proper purpose.

Respect
1.8 You must treat others with respect at all times.

2. General conduct obligations
General conduct

2.1 You must not conduct yourself in carrying out your functions as a Regional Panel
member in a manner that is likely to bring the Regional Panel into disrepute.
Specifically, you must not act in a way that:

a) contravenes the EP&A Act!

b) is improper or unethical

c) is an abuse of power

d) causes, comprises or involves intimidation, harassment or verbal abuse

e) causes, comprises or involves discrimination, disadvantage or adverse
treatment.

2.2 You must act lawfully, honestly and exercise a reasonable degree of care and
diligence in carrying out your functions as a Regional Panel member, having regard
to the statutory obligations under the EP&A Act.

! A reference to the Environmental Planning and Assessment Act 1979 (EP&A Act) includes a
reference to the Environmental Planning and Assessment Regulation 2000.
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Fairness and equity
2.3 You must consider issues consistently, promptly, conscientiously and fairly.

2.4 You must take all relevant facts known to you, or that you should be reasonably
aware of, into consideration and have regard to the particular merits of each case.
You must not take irrelevant matters or circumstances into consideration when
making decisions.

Making decisions and taking actions

2.5 You must ensure that decisions and actions are reasonable, fair and for the proper
purpose and that parties involved in the development process are dealt with fairly.

2.6 You must ensure that no action, statement or communication between yourself and
others (such as applicants, objectors and councillors) conveys any suggestion of
willingness to provide improper concessions or preferential treatment.

2.7 You should attend all meetings of the Regional Panel as far as is possible, and
allow the necessary time to prepare for meetings.

3. Conflicts of interests

General

3.1 A conflict of interest exists where a reasonable and informed person would
perceive that you could be influenced by a private interest when carrying out your

functions as a Regional Panel member.

3.2 You must avoid or appropriately manage any conflicts of interests. The onus is on
you to identify a conflict of interest and take appropriate action.

3.3 Any conflicts of interests must be managed to up-hold the probity of Regional Panel
decision making. When considering whether or not you have a conflict of interests
you should consider how others would view your situation.

3.4 Private interests can be of two types: pecuniary or non-pecuniary.

Disclosure of pecuniary interests

3.5 A pecuniary interest is an interest that a person has in a matter because of a
reasonable likelihood or expectation of appreciable financial gain or loss to the
person?.

3.6 A person does not have a pecuniary interest in a matter if the interest is so remote
or insignificant that it could not reasonably be regarded as likely to influence any

decision that person might make?®.

3.7 A member has a pecuniary interest in a matter if the pecuniary interest is the
interest of the member, the member’s spouse or de facto partner or a relative* of

% The term ‘pecuniary interests’ adopted by this Code is based on the definition of that term in
s.442(1) of the Local Government Act 1993.

® See s.442(2) Local Government Act 1993 or if it is an interest referred to in s.448(a), (b), (e) or (g) of
the Local Government Act 1993.

* The term ‘relative’ adopted by this Code is the definition of that term under s 3 of the Local
Government Act 1993.
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the member, or a partner or employer of the member, or a company or other body
of which the member, or a nominee, partner or employer of the member, is a
member.

3.8 The obligation on Regional Panel members with respect to pecuniary interests are
set out in clause 12 of Schedule 4 of the EP&A Act (attached at Appendix A). All
Regional Panel members must comply with the requirements set out in this
provision. In particular:

(a) If amember has a pecuniary interest in a matter being considered or about to
be considered at a meeting of a Regional Panel and the interest appears to
raise a conflict with the proper performance of the member’s duties in relation
to the consideration of the matter the member must, as soon as possible after
the relevant facts have come to the member’s attention disclose the nature of
the interest at a meeting of the regional panel.

(b) After a member has disclosed the nature of an interest in any matter, the
member must not, unless the Minister or the Regional Panel otherwise
determines:

. be present during any deliberation of the panel with respect to the
matter, or
. take part in any decision of the panel with respect to the matter.

3.9 As a member of a Government Board or Committee, all Regional Panel members
are also required to adhere to the Department of Premier and Cabinet’s Guidelines
‘Conduct Guidelines for Members of NSW Government Boards and Committees’,
(“the DPC Guidelines”).

In accordance with the DPC Guidelines, Regional Panel members are required to
disclose interests which include positions and pecuniary interests in corporations,
partnerships or other businesses that may be relevant to the activities of the
Regional Panel.

These declarations will be required to be made by Panel members on an annual
basis.

Disclosure of non-pecuniary interests

3.10 A non-pecuniary interest is a private or personal interest that a person has that
may, for example, be based on a family or personal relationship, membership of an
association, society or trade union or involvement or interest in an activity which
may include an interest of a financial nature®.

3.11 You should consider possible non-pecuniary interests that may arise while carrying
out your duties as a Regional Panel member. Where possible, the source of
potential conflict should be removed.

3.12 However, where this is not possible, if a member has a non pecuniary interest in a
matter and the interest appears to raise a conflict with the proper performance of
the member’s duties, the member must follow the procedures set out in clause 12
of Schedule 4 of the EP&A Act in the same manner as if the interest was a
pecuniary interest.

® The term ‘non-pecuniary interest’ as adopted by this Code is based on the meaning of that term
under the Local Government Model Code of Conduct.
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Register of declarations of interest

3.13 Where any pecuniary or non-pecuniary interest in a matter before the Regional
Panel has been disclosed by a member, whether declared before or at the
commencement of the Panel meeting, it will be noted in the minutes of the relevant
Panel meeting even when the member is not in attendance.

The minutes of all Panel meetings will be made available on the Regional Panel
website.

3.14 A register of the annual declarations made by Regional Panel members under
clause 3.9 of this Code and in accordance with the DPC Guidelines, will be
maintained by the Panel Secretariat.

The register of declarations, including all other declarations made by Panel
members will be available for inspection at the Panel Secretariat during normal
office hours.

Political Donations

3.15 Regional Panel members should be aware that political contributions or donations
may give rise to a pecuniary or non-pecuniary interest. It is the responsibility of
Regional Panel members to determine in each instance whether such an interest
arises and whether the provisions of this Code and clause 12 of Schedule 4 of the
EP&A Act applies.

3.16 Where a Regional Panel member makes a disclosure under clause 12(1)(b) of
Schedule 4 to the EP&A Act with respect to an interest which arises because of a
political donation, the regional panel is required to take this into consideration in
determining under clause 12(6) whether it is appropriate for the member to be
present during any deliberations or take part in any decision with respect to the
matter.

Other business or employment
3.17 You must ensure that any outside employment or business you engage in will not:

a) conflict with your functions as a Regional Panel member

b) involve using confidential information or resources obtained through your role
as a Regional Panel member

c) discredit or disadvantage the Regional Panel.

Personal dealings with council

3.15 You may have reason to have private dealings with a council that is within the
Regional Panel region where you are a Regional Panel member (for example as a
ratepayer). You must not expect or request preferential treatment in relation to any
matter in which you have a private interest because of your role as a Regional
Panel member. You must avoid any action that could lead members of the public to
believe that you are seeking preferential treatment.
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4, Personal benefit
Gifts and benefits
4.1 You must not:

a) seek or accept a bribe or other improper inducement

b) seek gifts or benefits of any kind

c) accept any gift or benefit that may create a sense of obligation on your part or
may be perceived to be intended or likely to influence you in carrying out your
public duty

d) accept any gift or benefit of more than token value

e) accept an offer of money, regardless of the amount.

4.2 Generally speaking token gifts and benefits include:

a) free or subsidised meals, beverages or refreshments provided in conjunction
with:
¢ the discussion of matters before the Regional Panel
e conferences
e social functions organised by groups.
b) invitations to and attendance at local social, cultural and sporting events.
c) gifts of single bottles or reasonably priced alcohol at end of year functions and
public occasions.
d) ties, scarves, coasters, tie pins, diaries, chocolates or flowers.

4.3 Gifts and tokens that have more than a token value include, but are not limited to,
tickets to major sporting events, corporate hospitality at a corporate facility at major
sporting events, discounted products for personal use, the frequent use of facilities
such as gyms, use of holiday homes, free or discounted travel.

4.4 As a general rule, any gift from an applicant, objector or associate of an applicant
or objector in relation to a matter to be determined by a Regional Panel would fall
into a category referred to in paragraph 4.1(c) above and therefore should not be
accepted.

4.5 The Panel Secretariat is to maintain a Register of Gifts for each Regional Panel to
ensure the receipt and disposal of gifts is conducted in an open and transparent
manner. When offered a gift or benefit Regional Panel members must inform the
Panel Secretariat of the following information for the purposes of making a
recording on the Register of Gifts:

the person who made the offer and the date on which the offer was made
whether or not you accepted the gift/benefit

whether the gift or benefit was allocated to another person or body, and
the value of the gift or benefit.

You should also advise the Regional Panel Chair of any such notification to the
Panel Secretariat.
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5. Relationship between Regional Panel members, council and council staff
Obligations of Regional Panel members
5.1 Section 23N of the EP&A Act provides that a Regional Panel is entitled to:

a) to have access to, and to make copies of and take extracts from records of a
council relevant to the exercise of the Regional Panels’ functions, and

b) to the use of staff and facilities of a relevant council in order to exercise the
Regional Panels’ functions.

All such requests for assistance will be made by the Regional Panel Chair to the
General Manager (or such other staff member as nominated by the General
Manager).

5.2 You have a responsibility to promote and support an effective and co-operative
working relationship with the council, General Manager and council staff and
contractors.

Inappropriate interactions

5.3 You must not engage in inappropriate interactions when exercising your functions
as a Regional Panel member.

5.4 In relation to council staff® you must not:

a) approach, make requests of, make enquiries or issue instructions to council
staff other than through official channels and in accordance with this Code

b) be overbearing or threatening to council staff

c) make personal attacks on council staff in a public forum

d) direct or pressure council staff in the performance of their work or
recommendations they make

e) influence or attempt to influence staff in the preparation of assessment
reports or other information to be submitted to the Regional Panel.

5.5 The ‘Procedures for the Operation of Joint Regional Planning Panels’ in section
4.7, recognises that there may be circumstances where it is appropriate for panel
members to attend meetings with applicants, objectors or other third parties with an
interest in a proposed development. However, you:

a) must not hold private meetings, briefings or discussions in respect of the
matter; and

b)  must not attend site visits unless they have been formally arranged by or on
behalf of the Panel Chair.

Where formal Panel meetings, briefings or site visits occur:

a) you should not express any views that would indicate pre-judgement of the
matter; and

b)  awritten record of any discussion with, or presentation by the applicant or
members of the public, will be made.

® A reference in this clause to council ‘staff’ includes a reference to council contractors or consultants.
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Council staff - avoiding the potential for a conflict of duties

5.6 In selecting its members to a Regional Panel, council should have regard to the
conflict of duties that may be created for a person nominated to the Regional Panel
if they were in any way responsible for or involved in the assessment and
recommendation of a matter to be determined by the Regional Panel.

Should a council nominate staff to be members of a Regional Panel, the following
provisions of the Code of Conduct must be taken into consideration to ensure any
potential conflict of duties between being a council staff member and fulfilling the
obligations of a Panel member are avoided.

5.7 Council employees (including general managers and other senior staff) who are
nominated to sit as a member of the Regional Panel should carefully consider what
measures must be put in place to ensure they will be able to comply with the
requirements of this Code.’

5.8 A conflict of duties may arise for Council employees (including general managers
and other senior staff) who are nominated to sit as a member of the Regional
Panel. A conflict of duties is a conflict between competing and incompatible public
duties. For example, a conflict of duties arises where public officials hold more than
one official position which requires them to address competing objectives or
interests. Conflicts of duties should be avoided in most circumstances. Therefore
Council employees who are nominated to sit on a Regional Panel must ensure that
appropriate measures are in place to ensure potential conflicts are appropriately
managed.

5.9 Council employees who are nominated to sit as Regional Panel members must
also seek to avoid situations in which their interests as a Council employee might
reasonably be perceived by members of the community to conflict with the impartial
fulfilment of their functions as a Regional Panel member either because:

a) they have been directly or indirectly involved in the preparation of the
assessment report for the Regional Panel, or

b) they adopt a view, without providing independent reasoning, that is perceived
to be consistent with the view of the elected council in its submission to the
Regional Panel.

6. Relationship between Regional Panel members and others

6.1 You must adhere to the Key Principles and General Conduct Obligations contained
in this Code when dealing with others, including council staff, councillors,
Department of Planning staff and the Panel Secretariat.

7. Protecting and using information

7.1 Information must be handled in accordance with section 148 of the EP&A Act.

7.2 In addition to the obligations under section 148 of the EP&A Act you must:
a) protect confidential information

b)  only release confidential information if you have authority to do so
c) only use confidential information for the purpose it is intended to be used

" In particular Part 5 of the Code.
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d) not use confidential information gained through your position as a Regional
Panel member for the purpose of securing a private benefit for yourself or for
any other person

e) not use confidential information with the intention to cause harm or detriment
to the Regional Panel or any other person or body

f) not disclose any information discussed during a confidential session of a
Regional Panel.

7.3 When dealing with personal information you must comply with the Privacy and
Personal Information Protection Act 1998.

8. Use of public resources

8.1 You may be provided with equipment and other resources to perform Regional
Panel functions. All such resources are to be used only for Regional Panel
purposes and in accordance with any guidelines or rules about the use of those
resources.

9. Public Comment/Media

9.1 The Regional Panel Chair is responsible for speaking to the media on behalf of the
Regional Panel, to allow its decisions to be properly represented and
communicated. The Chair can authorise another Regional Panel member to speak
to the media on behalf of the Regional Panel at any time. Other non-authorised
members can speak to the media about Regional Panel matters however, in doing
S0, this does not represent the views of the Regional Panel.

10. Reporting breaches

10.1 Regional Panel members are required to report suspected breaches of the Code to
the Regional Panel Chair. If the suspected breach is by the Regional Panel Chair,
you should report the suspected breach to the member of the Planning
Assessment Commission (PAC) nominated for this purpose. If the Regional Panel
Chair suspects a breach of the Code s/he should report the suspected breach to
the nominated PAC member.

10.2 The Regional Panel Chair or nominated PAC member, as the case may be, may
take such steps as s/he thinks appropriate to investigate and take action in respect
of the alleged breach.

10.3 A person who is alleged to have breached the Code must be given:
a) the full particulars of the alleged breach®:;
b) an opportunity to respond to the allegations; and
c) the right to have a legal or other representative present during any
meetings/discussions in respect of the matter.

10.4 Serious breaches of the Code may be referred to the Minister in respect of State
Members or the relevant council with respect to council nominees. Proven
breaches of the Code may warrant removal from office (see Section 12 below).

® These particulars should not include the details of the person who made the allegation.
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11. Reporting possible corrupt conduct

11.1 The Protected Disclosures Act 1994 provides protection to public officials who
voluntarily report suspected corrupt conduct. Regional Panel members can make
reports concerning suspected corrupt conduct® to the Regional Panel Chair.*® The
Regional Panel Chair is under a duty to report to the Independent Commission
Against Corruption any matter that they suspect on reasonable grounds concerns
or may concern corrupt conduct™.

11.2 Regional Panel members can also report directly to the following investigative
bodies. Disclosures concerning:
o Corrupt conduct should be made to the Independent Commission Against
Corruption *2
e  Maladministration*® should be made to the NSW Ombudsman
o Serious and substantial waste of public money should be made to the NSW
Auditor General.

12. Removal from office

12.1 The Minister may remove State members from office at any time and without
notice.

12.2 The relevant council may remove its nominee/s from office at any time and without
notice. If so, the Council must notify the Panel Secretariat.

12.3 The Minister may remove any member if the Independent Commission Against
Corruption recommends that consideration be given to the removal of the member
because of corrupt conduct by the Member.

13. Complaint handling

13.1 Complaints against Regional Panel members are to handled in accordance with the
Joint Regional Planning Panels Complaints Handling Policy.

® Corrupt conduct has the meaning given to that term under the Independent Commission Against
Corruption Act 1988 (‘'ICAC Act).

1% or nominated PAC member if the suspected conduct is by the Regional Panel Chair or the Chair is
reporting suspected corrupt conduct.

' Section 11, ICAC Act.

12 Section 10 of the ICAC Act allows any person to make a complaint to the Independent Commission
Against Corruption about a matter that concerns or may concern corrupt conduct.

'3 Maladministration is defined in s 11(2) of the Protected Disclosures Act 1994
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Appendix A
Extract from Schedule 4 of the Environmental Planning and Assessment Act 1979

12 Disclosure of pecuniary interests
1) If:

(@) a member has a pecuniary interest in a matter being considered or about to be
considered at a meeting of the regional panel, and

(b) the interest appears to raise a conflict with the proper performance of the member’'s
duties in relation to the consideration of the matter,
the member must, as soon as possible after the relevant facts have come to the
member’s knowledge, disclose the nature of the interest at a meeting of the
regional panel.

(2) A member has a pecuniary interest in a matter if the pecuniary interest is the interest of:

(@) the member, or

(b) the member’s spouse or de facto partner or a relative of the member, or a partner
or employer of the member, or

(c) acompany or other body of which the member, or a nominee, partner or employer
of the member, is a member.

(3) However, a member is not taken to have a pecuniary interest in a matter as referred to in
subclause (2) (b) or (c):

(@) if the member is unaware of the relevant pecuniary interest of the spouse, de facto
partner, relative, partner, employer or company or other body, or

(b) just because the member is a member of, or is employed by, a council or a
statutory body or is employed by the Crown, or

(c) just because the member is a member of, or a delegate of a council to, a company
or other body that has a pecuniary interest in the matter, so long as the member
has no beneficial interest in any shares of the company or body.

(4) A disclosure by a member at a meeting of the regional panel that the member, or a
spouse, de facto partner, relative, partner or employer of the member:

(&) is a member, or is in the employment, of a specified company or other body, or

(b) is a partner, or is in the employment, of a specified person, or

(c) has some other specified interest relating to a specified company or other body or
to a specified person,

is a sufficient disclosure of the nature of the interest in any matter relating to that

company or other body or to that person which may arise after the date of the disclosure

and which is required to be disclosed under subclause (1).

(5) Particulars of any disclosure made under this clause must be recorded by the regional
panel in a book kept for the purpose and that book must be open at all reasonable hours
to inspection by any person on payment of the fee determined by the regional panel.

(6) After a member has disclosed the nature of an interest in any matter, the member must
not, unless the Minister or the regional panel otherwise determines:

(@) be present during any deliberation of the panel with respect to the matter, or
(b) take part in any decision of the panel with respect to the matter.
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(7) For the purposes of the making of a determination by the regional panel under

subclause (6), a member who has a direct or indirect pecuniary interest in a matter to
which the disclosure relates must not:

(@) be present during any deliberation of the panel for the purpose of making the
determination, or
(b) take part in the making by the panel of the determination.

(8) A contravention of this clause does not invalidate any decision of the regional panel.

Joint Regional Planning Panels Code of Conduct 12



h“
) [ 4
‘L“l' Joint Regional
ey | Planning Panels

Joint Regional Planning Panels
Complaint Handling Policy

APRIL 2010

B k-.-*.-
il R s .{‘;I_'

U110




Joint Regional Planning Panels Complaint Handling Policy

© State of New South Wales through the NSW Department of Planning
April 2010

NSW Department of Planning
23-33 Bridge Street Sydney NSW Australia
www.planning.nsw.gov.au

ISBN 978-1-74263-033-5
Publication no. DOPDOP 10_021 C



JOINT REGIONAL PLANNING PANELS
Complaint Handling Policy

The Joint Regional Planning Panels (Regional Panels) are committed to addressing and
resolving any enquiries and complaints that may be raised in regard to their operation. This
Policy aims to promote an accessible, fair and equitable complaints handling process that
will:

o help resolve customer dissatisfaction,

o reduce dissatisfaction and complaints about procedural aspects of the Regional Panels
in the future, and

o identify procedural aspects of the Regional Panel operations that may need
improvement.

The Regional Panels will ensure (where possible) that every complaint is received
courteously, investigated and acted on quickly and appropriately.

The role of the Regional Panels

Regional Panels were introduced in NSW from 1 July 2009 in order to strengthen decision
making on regionally significant development applications and certain other planning
matters.

The Regional Panels will:

o exercise certain council consent authority functions for the classes of development
identified in the State Environmental Planning Policy (Major Development) 2005,

. exercise other consent authority functions in respect of certain Crown development
applications under Part 4 Division 4 of the Environmental Planning and Assessment
Act 1979 (EP&A Act),

. exercise other functions of council where appointed to do so under s 118 of the EP&A
Act,

. advise the Minister in relation to planning and development matters or environmental
planning instruments where requested.

Regional Panels are statutory bodies and operate independently of the councils. This Policy
applies to all Regional Panel members. In some instances councillors may be nominated to
sit on a Regional Panel. Council nominated Regional Panel members (whether or not they
are councillors) have a duty to the Regional Panel when they are performing the role and
functions of a Regional Panel member.

You may use this Policy to make a complaint about a Regional Panel member (including a
member who is a councillor) in the exercise of their Regional Panel functions. This Policy
does not apply to councillors acting in their capacity as an elected councillor or to council
staff. Complaints about a council, councillor or council staff should be made to the relevant
council or other relevant body (such as the Department of Local Government, Ombudsman
and/or Independent Commission Against Corruption).

The types of complaints covered by this Policy are outlined below.
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What is a complaint?

The Regional Panels and the Panel Secretariat are required to respond to complaints from
people who are dissatisfied with the Regional Panels policies, procedures or quality of
service.

This Policy applies to:

a) the actions of (or a failure to act by) the Regional Panel Chair, Regional Panel
members and Panel Secretariat staff at Regional Panel meetings, in written
communications from Regional Panel members or Panel Secretariat or in telephone
calls. Examples of complaints may include rudeness or a lack of response.

b) the policies and procedures applying to Regional Panel members.

c) circumstances where a member of the public suspects that a Regional Panel member
has breached the Regional Panel Code of Conduct and/or Procedures for Operation.

What will not be regarded as a complaint?

This Policy does not extend to complaints about:

o dissatisfaction with determinations of the Regional Panels.

. Government policy and legislative powers.

o decisions of Government.

It is noted that complaints may arise from simple misunderstandings about the role of the
Regional Panels. Where possible the resolution of these types of complaints may involve
providing information about the role of Regional Panels or directing complainants to the
relevant council or other body.

General enquiries and suggestions

The JRRPs are also interested in hearing from you in relation to general enquiries and
suggestions.

If you:
° would like to make a make a general suggestion about the Regional Panels, or
o have a request for information, or

o would like an explanation of Regional Panel policies or procedures.

The Panel Secretariat is the first point of contact for all regional panel matters. Its contact
phone number is (02) 9383 2121 or email jrppenquiry@jrpp.nsw.gov.au.

The mutual obligations of the Panel Secretariat, Regional Panel Chairs, and complainants in
respect of this Policy are outlined below.
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Obligations of Panel Secretariat and Regional Panel Chairs

The Panel Secretariat and Regional Panel Chairs should:

1.

2.
3.
4.

respond to the complaint promptly and where appropriate promptly refer the matter in
accordance with this Policy,

keep the complainant informed of what is happening with the enquiry or complaint,
record in detail all actions and outcomes relating to the complaint,

treat all complainants with respect, courtesy and sensitivity.

Obligations of complainants

In order for the Regional Panels to provide an accessible, fair and equitable complaints
handling process, complainants have the following obligations:

1.

2.
3.

to not make complaints that are frivolous, vexatious, not in good faith or concerning a
trivial matter,

to provide adequate and accurate details about the complaint,

to follow the procedural steps in this Policy on how to make and progress a complaint
(including informing the Regional Panels of what action has already been taken in
response to the matter),

to allow the person considering the complaint adequate time to address the enquiry or
complaint,

to provide the person considering the complaint with suggestions or views as to any
actions or outcomes they believe will assist in resolving the issue.

How to make a complaint?

Step 1

If you have already been in contact with somebody in relation to the complaint, try
and resolve the issue with the relevant person you have been in contact with (or their
immediate supervisor), if it is appropriate to do so.

Step 2

If you are not satisfied, or if Step 1 is not applicable, write to the Panel Secretariat
and clearly identify the nature of the complaint (for example an alleged breach of the
Code of Conduct or Procedures for Operation). The Panel Secretariat may be
contacted by email at jrppenquiry@jrpp.nsw.gov.au; by mail, addressed to the
Regional Panel Panel Secretariat, GPO Box 3415, Sydney NSW 2001 or by fax on
(02) 9299 9835

= The relevant contact person or Panel Secretariat will:

» acknowledge receipt of your complaint promptly,

» ensure that they understand the complaint. If there is any
doubt at all, they will contact you and seek clarification.

» inform you what will happen next and who will be dealing with
the matter and how they may be contacted.

»  Where the complaint relates to the services of the Panel Secretariat itself,
the Panel Secretariat will refer the complaint to the relevant person in
accordance Step 3 below.
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= |f the complaint is in relation to a matter that falls outside of this Policy, the
Panel Secretariat will try and address the issue where it can be satisfied
by providing information. The Panel Secretariat will advise you of this in
writing, including advice on the other options that may be available to you.

Step 3

If the Panel Secretariat is not able to resolve the complaint, the Panel Secretariat will
refer the matter to:

a) the relevant Regional Panel Chair - if the complaint is about a Regional Panel
member (other than the Chair) or the Panel Secretariat, or

b) another relevant body for action (such as the Ombudsman and/or
Independent Commission Against Corruption).

If the complaint is referred to the relevant Regional Panel Chair, the person to whom
the complaint is referred will contact you, and:

a) try and resolve the issue, or

b) where appropriate, try to conciliate the matter by arranging a meeting
between you and the person against whom the complaint has been made,
and

c) confirm the outcome of any meeting or discussions with you in writing.

Step 4

If the complaint is unresolved, you can write to the Ombudsman or the Independent
Commission Against Corruption requesting further action. Complaints may also be
lodged with external bodies (the Ombudsman, the Independent Commission Against
Corruption, or the Department of Local Government) without a prior referral of the
complaint to the Panel Secretariat (see below — Complaints Alleging Corrupt
Conduct).

General principles

It may be appropriate for the person dealing with the complaint to engage an external
mediator or agency to assist in the resolution or investigation of the complaint.

Outcomes may include an apology, review of the matter generally or of a particular decision,
provision of further information, a suggested change to policy or procedure to improve
services, or referral to either an appropriate agency or integrity body for appropriate action.

Complaints alleging corrupt conduct

You may make allegations of corrupt conduct in accordance with this Policy or directly to the
Independent Commission Against Corruption.

The Regional Panel Chairs are under a duty to report any matter, that they suspect on
reasonable grounds, concern or may concern corrupt conduct, to the Independent
Commission Against Corruption.*

! Section 11, Independent Commission Against Corruption Act 1988
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Affording procedural fairness

When considering complaints the relevant Regional Panel member and Panel Secretariat
will adhere to the principles of procedural fairness. The person considering the complaint
will:

. inform the person of the complaint made against them,

° give that person a right to be heard,
not have a personal interest in the outcome or have been involved in handling the
complaint, and

o act only on the basis of logically probative evidence.

Confidentiality

Confidentiality can be a very important issue in dealing with complaints. Depending upon
the circumstances of each case there may be a need for confidentiality in relation to some or
all of the following:

the fact that a complaint has been made,

the nature of the allegations,

the identity of the complainant,

the identity of any persons the subject of a complaint;
the identity of any witnesses; and

any evidence gathered.

In some instances, confidentiality may be maintained for a finite period or it may be
important that it is maintained absolutely. For example, the nature of allegations may be
kept confidential initially but not forever.

Who the information should be kept confidential from may also be a consideration.
Information may be kept confidential from the public generally, or from particular individuals.

In making decisions about confidentiality, the person handling the complaint is obligated to
consider a range of circumstances where it would, or may be inappropriate, to disclose
information. These circumstances may include:

. to minimise detrimental impact on individuals;

e _to minimise detrimental impact on current or future investigations;

o to minimise prejudice to the future supply of information to the agency or
government;

o to minimise or prevent substantial adverse impact on the management or
assessment of an agency’s personnel;

e _to minimise prejudice to occupational health and safety;

e invarious circumstances (in relation to complaints by third parties) whether
there are specific considerations such as disciplinary proceedings; and child
protection;

o to comply with privacy requirements under the Privacy and Personal
Information Protection Act 1998; and

) to maintain confidentiality and complying obligations under the Protected
Disclosures Act 1994 (see discussion below).

There may be specific circumstances where protected disclosure applies. For example, a
Regional Panel Chair is the head of a statutory body, therefore a complaint against a Chair
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made by council staff or councillors will have protected disclosure and the confidentiality
guidelines in section 22 of the Protected Disclosure Act 1994 will apply.

Acknowledgement and resolution of complaints

Each complaint will be acknowledged in writing within 7 days of receipt of the complaint by
the Panel Secretariat. Where, possible all complaints will be resolved within three weeks of
this acknowledgement. If this is not possible, the complainant will be informed of an
estimated resolution date.

Register of complaints

The Panel Secretariat is required to maintain a register of complaints including the following
information:

. date the complaint was made;

the nature of the complaint including the issues or allegation by the complainant and
the names of any persons the subject of the complaint;

whether the complaint was referred on and if so, to whom;

how it was dealt with and by whom;

the time taken to resolve the complaint; and

the outcome of the complaints handling process.

Applications from the public to access or view the register will be considered on their merits
against the relevant legislation (the Freedom of Information Act 1989 or the Government
Information (Public Access) Act 2009, upon commencement of the relevant provisions).
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Joint Regional Planning Panels - Review

and Changes

This circular is to advise councils and the community of the release of the Review of Initial
Operation of the Joint Regional Planning Panels (the Review). It also sets out the changes that
have been made to the Joint Regional Planning Panels’ Operational Procedures and Code of
Conduct, and State Environmental Planning Policy (Major Development) 2005 (MD SEPP). It
focuses on new measures to ensure assessment reports are provided to the joint regional
planning panels (regional panels) on a timely basis.

Introduction

The Department of Planning has recently completed
the Review of Initial Operation of the Joint Regional
Planning Panels, which considered the operation of
the regional panels since their introduction in July
2009. The Review is available on the websites of the
Department (www.planning.nsw.gov.au) and the
Panel Secretariat (www.jrpp.nsw.gov.au).

The findings of the Review have lead to a number of
amendments to the Regional Panels’ Operational
Procedures, the Code of Conduct and minor
amendments to the MD SEPP. A series of new fact
sheets have also been released.

The Review

The Review identifies matters that have arisen in the
initial operational phase and the manner in which the
issues have been addressed or are to be dealt with. It
also identifies matters which will be the subject of on-
going monitoring as part of regional panel operations.

A snapshot of development application (DA) data and
performance as at 31 March 2010 shows the value of
DAs lodged with the regional panels in the first nine
months of operation is $2.69 billion. The average
determination time for DAs by regional panels of 114
days is a significant improvement on the 2008-09
state-wide average of 249 days for development over
$5 million.

While these early determination figures are pleasing,
the Department is aware that there is a significant
growing body of undetermined DAs which has the
potential to inflate determination times moving
forward.

The Review has also identified opportunities to
delegate certain applications back to councils which

are currently determined by regional panels. For
example, a number of DAs have received no
submissions and were subsequently approved by
regional panels. It is considered appropriate to
delegate these types of DAs to councils to determine,
but only where councils delegate the determination of
these matters to council officers.

Consideration is also being given to delegating some
types of designated development and certain
development located in particular areas and precincts
where detailed planning controls have been
established. The Department will seek advice from
councils prior to finalising any delegation.

Changes to Operational Procedures

The Operational Procedures have been updated to
further detail specific actions required for the
successful operation of the regional panels,
particularly in the areas of monitoring of applications,
briefing meetings, reporting and decision making.

In particular, the Operational Procedures now contain
a detailed process for communicating to the Panel
Secretariat any anticipated delays or difficulties in
assessing a DA and for requesting further information
from applicants.

DA monitoring and follow up

While the early positive results are encouraging, the
Review has identified a growing nhumber of DAs
currently under assessment for six months or more.

The Review highlights the need for the Department to
work proactively with the Panel Secretariat, panel
chairs and local councils to ensure assessment
reports are submitted for determination without
unnecessary delay. It is important that councils
clearly communicate the timeline for finalising an
assessment to the Panel Secretariat and any reasons
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for delay so that panel chairs and the Secretariat can
take appropriate action.

These revised Operational Procedures detail a formal
follow up process whereby:

e The Panel Secretariat and panel chairs will liaise
directly with councils to discuss status updates
and timeframes for certain applications

e  Councils will be asked to provide a formal
‘Application Status Report' for all applications that
have been lodged for 70 days. The status report
will detail the progress on the processing of the
application to date, with a commitment to a final
reporting time frame. Further formal or informal
updates may also be required by the chairs

e Application status reports will only be required for
all DAs lodged after 1 April 2010

e These reports and other DA processing
information will be made publicly available on the
regional panel website

e Where a response or concurrence from a State
agency is delaying the assessment of the
application, the Project Delivery Unit of the
Department of Planning will ensure a timely
response is provided by the agency to council
staff

e  Where there is an on-going delay without
reasonable explanation in the processing of an
application councils may be requested by the
regional panel to complete and submit its
assessment

e The regional panel Chair may direct the General
Manager of a council to complete and submit the
assessment where council has not complied with
an earlier request

e In exceptional cases where the council is
unwilling or unable to complete and submit a
report after reasonable requests, the Chair of the
regional panel may request the council to provide
all relevant documentation for an independent
consultant to complete the report.

Best practice assessment

Councils are encouraged through pre-DA and
lodgement processes to ensure that the information
lodged with the DA is sufficient to enable it to be
assessed without requesting additional information.

The Operational Procedures now require councils to
inform the Panel Secretariat of requests for additional
information or amendments to DAs, and provides best
practice guidelines for council to follow in making such
requests.

Requests for information
Requests should:

e be in writing and be made as early as possible
after lodgement

e include all matters in the one request and only be
for matters essential for the assessment of the
application

e notinclude matters that can be dealt with by
condition or after the application has been
determined
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e specify a clear and reasonable time frame
(including a date) for the submission of the
information or amendments to council, and

e indicate that should the applicant not meet the
deadline, the council will proceed to assess the
application in its current form and/or without the
requested information.

Applicants are able to submit amended drawings prior
to determination, to respond to council’s concerns or
issues raised in submissions. Applicants should
ensure that they submit all amendments and any
additional information together.

Applicants who believe requests for additional
information are excessive should advise the council in
writing indicating which part of the request is
unreasonable and request council to finalise its
assessment report for submission to the regional
panel without the information.

If it becomes apparent after lodgement that significant
additional information will be required to assess the
application, the applicant may seek to withdraw the
DA and re-lodge when all required documentation has
been prepared.

Draft conditions of consent
Council reports are made available on the regional
panel website seven days prior to a panel meeting.

Applicants should review any recommended
conditions in the report, and provide any feedback on
the workability of the conditions to the council officer
within three days of the report being made available.
This will enable the council officer to present any
revised conditions to the regional panel at the panel
meeting.

Councils should endeavour to ensure that conditions
are:

e appropriate for and proportionate to the
development
not repetitive, and

e legally enforceable.

SEPP No.1 objections

The Operational Procedures now include information
on the consideration of SEPP 1 objections which are
made to DAs which are to be determined by a
regional panel.

Obtaining concurrence from the Director General to
the SEPP 1 objection is a matter for the relevant
council. However, where concurrence is assumed
there are no additional procedural requirements for
council to follow.

As the consent authority, it will be a matter for the
regional panel to determine that a SEPP 1 objection is
well founded and to form the opinion that granting
consent is consistent with the aims of SEPP 1.
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Crown Development

The Operational Procedures includes information on
the processing of Crown DAs, and the process for the
referral of undetermined Crown DAs to the Panel
under section 89 of the Environmental Planning and
Assessment Act 1979 (EP&A Act).

Where a DA is to be referred to a regional panel for
determination and the report recommends refusal of
the DA or to impose a condition to which the applicant
has not agreed, the council should complete its
assessment report and refer the application to the
regional panel with this information.

Where a DA is not regional development under the
MD SEPP, but the council seeks to refuse the DA or
impose a condition to which the applicant has not
agreed, in accordance with section 89(2) of the EP&A
Act the council or the applicant may refer the matter to
the regional panel after the prescribed period
specified in the EP&A Regulation has elapsed.

Changes to the Code of Conduct

The Code of Conduct now clarifies that appropriately
experienced council staff can be members of a
regional panel, but only where appropriate reporting
arrangements are in place to ensure there is no
conflict in the staff member’s duties.

Furthermore, the Code of Conduct reiterates that
regional panel members are required to disclose all
interests that may be relevant to the activities of the
regional panel. Declarations are required on an
annual basis, and a public register of declarations is
maintained by the Panel Secretariat.

Following consultation with the Independent
Commission Against Corruption and the NSW
Ombudsman, the Complaints Handling Policy for the
Regional Panels has been released and is available
on the Department and Panel Secretariat websites.

Amendments to the MD SEPP

As a result of feedback received during the initial nine
months of operation, the following amendments to the
MD SEPP were made on 18 May 2010:

¢ Local councils will now determine modification
applications under section 96(1A) of the EP&A Act
rather than the Regional Panel (refer to clause
13F of the MD SEPP)

e Clarification that regional panels will determine:

- modification applications under section 96AA
of the EP&A Act where the original
development application was determined by
a Regional Panel (refer to clause 13(F) of the
MD SEPP)

- DAs creating more than five lots but not more
than 100 lots, where more than five of those
new lots being created will not be connected
to an approved sewage treatment work or
system (refer to clause 13(C)(c) of the MD
SEPP)
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- staged development applications where a
local council is the proponent (refer to clause
13(G) of the MD SEPP).

Updated frequently asked questions
The existing frequently asked questions on the
regional panels have been updated and expanded to
produce a series of four fact sheets:Panel operations;
Where the panels operate; DA lodgement and
assessment; and DA determination.

These fact sheets are available on the joint regional
planning panel regional panel website.
http://www.jrpp.nsw.gov.au

Further information

The Joint Regional Planning Panels’ Interim Review
of Operation is available on the Department of
Planning and joint regional planning panel websites.

NSW Department of Planning

23-33 Bridge Street, Sydney NSW 200
GPO Box 39, Sydney NSW 2001

Tel: 02 9228 6111

Fax: 02 9228 6455

Email: information@planning.nsw.gov.au
Or

The Panel Secretariat;
Email jrppenquiry@jrpp.nsw.gov.au
Phone 1300 948 344

(02) 9383 2121

Website WWW.jrpp.nsw.gov.au

Note: This circular and others issued by the
Department of Planning are available online at:
http://www.planning.nsw.gov.au/circulars

Authorised by:

Sam Haddad
Director-General

NSW Department of Planning

Important note: This circular does not constitute legal advice. Users are
advised to seek professional advice and refer to the relevant legislation,
as necessary, before taking action in relation to any matters covered by
this circular.

© State of New South Wales through the Department of Planning
www.planning.nsw.gov.au

Disclaimer: While every reasonable effort has been made to ensure that
this document is correct at the time of publication, the State of New South
Wales, its agencies and employees, disclaim any and all liability to any
person in respect of anything or the consequences of anything done or
omitted to be done in reliance upon the whole or any part of this
document.
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Introduction

A new definition of ‘capital investment value’ (CIV)
has been included in the Environmental Planning
and Assessment Regulation 2000 (the Regulation) to
provide greater certainty as to what items should be
included and excluded when calculating the CIV for a
project.

From 7 May 2010, this definition is to be used when
considering whether Schedule 1 of the State
Environmental Planning Policy (Major Development)
2005 (MD SEPP) identifies a proposal as a project to
which Part 3A of the Environmental Planning and
Assessment Act 1979 (EP&A Act) applies or if it is an
application to be determined by a Joint Regional
Planning Panel (Regional Panel). The definition is
also to be used to determine the fees payable for an
application under Part 3A of the EP&A Act. It is also
relevant to certain other types of development and
actions covered by SEPPs that reference the term.

However it does not apply for the purpose of
calculating an application fee for a Part 4
development application, which continues to use
‘cost of works’ (see Clause 246 of the Regulation).

On 7 May 2010, the State Environmental Planning
Policy Amendment (Capital Investment Value) 2010
(the CIV SEPP) amended several State
Environmental Planning Policies (SEPPSs) to ensure
the definition of CIV is consistent throughout the
NSW planning system.

Changes relating to the Regulation

The amended definition is included in clause 3 of the
Regulation, as follows:

PLANNING circular

PLANNING SYSTEM

Regional and State planning

Circular PS 10-008
Issued 10 May 2010
Related

New definition of capital investment
value

This circular is to advise councils, developers and the community of a new definition of
‘capital investment value’ under the Environmental Planning and Assessment Regulation
2000 and certain State Environmental Planning Policies.

Capital investment value of a development or
project includes all costs necessary to establish
and operate the project, including the design and
construction of buildings, structures, associated
infrastructure and fixed or mobile plant and
equipment, other than the following costs:

(a) amounts payable, or the cost of land
dedicated or any other benefit provided, under a
condition imposed under Division 6 or 6A of Part
4 of the Environmental Planning and
Assessment Act or a planning agreement under
that Division

(b) costs relating to any part of the development
or project that is the subject of a separate
development consent or project approval

(c) land costs (including any costs of marketing
and selling land)

(d) GST (as defined by A New Tax System
(Goods and Services Tax) Act 1999 of the
Commonwealth).

The main change to the definition is a clear direction
that the following items should be excluded when
calculating the CIV for a development:

. Development contributions - it is not appropriate
to include development contribution charges in
calculating the capital investment value. These
charges are considered an external cost that
should not contribute to the value of the
development or be included for the purpose of
calculating the project fees or other developer
charges.
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e  Costs relating to any part of the development or
project that is, or will be, the subject of a
separate development consent or project
approval — the capital investment value of the
development must only include those works that
are subject to the current application, not prior
or subsequent applications.

CIV made consistent in all SEPPs

The CIV SEPP amends:

. MD SEPP

e  Statement Environmental Planning Policy
(Sydney Regional Growth Centres ) 2006

e  State Environmental Planning Policy
(Infrastructure) 2007, and

e  State Environmental Planning Policy (Western
Sydney Parklands) 2009.

These instruments are amended to ensure CIV has
the same meaning as in the Regulation (as above).

Recent court case on CIV

The recent Land and Environment Court judgment,

Calardu Penrith Pty Ltd v Penrith City Council [2010]

NSWLEC 50 Pty Ltd was partly concerned with the

calculation of CIV. Although the judgement did not

consider the amended definition of CIV, it provides

relevant principles when calculating CIV, as follows:

e  Theincluded costs must relate to works
contemplated in the application

e The CIV of a proposed development is to be
calculated at the time of lodgement of the
application for the purposes of determining
whether an application should go to a Regional
Panel

e CIVis expressly concerned with “costs” that are
of a capital nature

. Those costs do not need to be incurred by the
proponent/ applicant

e  There must be sufficient evidence to support
the amounts, and considerable weight should
be given to amounts that have been
contractually agreed upon

. Finance costs should not be included.

Determination of CIV

e  The calculation of CIV under clause 13B of the
MD SEPP is one of fact; it is not subject to the
‘opinion’ of either the Council or the Regional
Panel. Any disagreement about the CIV should
be resolved objectively by a quantity surveyor.

e  The Minister has the sole responsibility for
forming the opinion if a development is a project
to which Part 3A applies. Once such an opinion
is formed, the project remains a Part 3A project
regardless of any subsequent variations to CIV
(or other relevant factor).

Staged development

When calculating the CIV for a staged development,
the CIV of the separate applications comprising the
overall staged development must be considered in
determining the CIV for that development. However,
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an application can only be ‘staged’ at the request of
the applicant.

Calculating CIV

The following information is provided as a guide to
assist in establishing the types of costs that should
be included and excluded when calculating CIV. The
following information is not exhaustive and should be
considered as a general guide based on the
amended definition and the relevant matters raised
in the recent court case.

Design and construction

The calculation of CIV should include the amount
required to design and construct all buildings and
other facilities that are part of/ included in the
application, including any temporary buildings that
will be used during the construction phase.

Structures and infrastructure

CIV should include all costs incurred from the
construction of associated structures and
infrastructure that are the subject of the current
application. These costs include any supplementary
or site preparatory works such as remediation,
demolition, excavation and filling, that are required
for the construction of buildings, provided these
works are needed to make the site suitable for
construction and for the operation of the project.

Site services

CIV should include the costs of providing electrical
services, water, gas, sewerage and stormwater
drainage, including any temporary diversions and/ or
arrangements during construction, and should form
part of the application.

The costs of fire protection and communications
services that are reasonably required to construct
and operate the project should also be included.

Site works such as landscaping, car parking, roads
and footpaths should also be included.

Plant and equipment

CIV should include standard building plant, such as
lifts and air-conditioning, and all specialist and
specific equipment related to the operation of the
project, provided these are specifically included as
part of the application.

Fit-out costs of a building may be included in the
calculation of CIV where the costs are subject to the
application. In such cases, the application would
need to include specific tenancy use, and would be
defined by specific reference to description in the
application. Where such tenancy is not referred to or
will be subject to further applications, the fit out costs
should not be included.

Labour fees

All labour and personnel costs, including the
payment of long service levies and other associated
construction and labour costs should be included in
the calculation of the CIV.
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Other fees

Costs such as finance application fees, mortgage
stamp duty, fees paid to register strata titles or to
amalgamate land prior to development, and interest
payable on the loans associated with the
development should be excluded in the calculation of
CIV.

Further information

A copy of the amended Regulation and relevant
SEPPs are available on the NSW legislation website:

http://www.legislation.nsw.gov.au

If you have further enquiries, please contact:

NSW Department of Planning

23-33 Bridge Street, Sydney NSW 2000
GPO Box 39, Sydney NSW 2001

Tel: 02 9228 6111 Fax: 02 9228 6455

Email: information@planning.nsw.gov.au

Note: This and other Department of Planning
circulars are published on the web at
http://www.planning.nsw.gov.au/PlanningSystem/Cir
cularsandguidelines/tabid/69/language/en-
US/Default.aspx

Authorised by:

Sam Haddad
Director-General

NSW Department of Planning

Important note: This circular does not constitute legal advice. Users are
advised to seek professional advice and refer to the relevant legislation, as
necessary, before taking action in relation to any matters covered by this
circular.

© State of New South Wales through the Department of Planning
www.planning.nsw.gov.au

Disclaimer: While every reasonable effort has been made to ensure that this
document is correct at the time of publication, the State of New South Wales,
its agencies and employees, disclaim any and all liability to any person in
respect of anything or the consequences of anything done or omitted to be
done in reliance upon the whole or any part of this document.

3/3



Q‘O

9 [ 4

(L‘L’) Joint Regional
Planning Panels

GOVERNMENT

What are the functions and roles of Joint
Regional Planning Panels (Regional Panels)?

Why were Regional Panels
introduced?

Regional Panels were established to determine

regionally significant development applications. Transparency

The NSW Government aims to provide greater

transparency, objectivity and independence in the

planning process through merit-based decision

making. This builds community confidence in Rigour
the planning system that the environment will

be protected and that community concerns are

addressed. It also provides industry with the

confidence that their applications are being dealt

with promptly, fairly and professionally.

Regional Panels provide greater expertise and Accountability

independence than local councils on regional
planning issues by bringing together local
representatives and experts in development
disciplines (e.g. heritage, tourism, urban

design, environmental or traffic issues) free of
any political or other influence, to determine
development applications strictly on their merits.

Efficiency

Regional Panels have been formed to enhance the
integrity of the decision-making process through:

Decisions made on merit and
in full view of the public

Qualified experts determining
applications, bound by
legislation, Operational
Guidelines and a Code of
Conduct

Independent bodies which
are not directed about
their determinations by the
Minister or the Council

Fully resourced Panels to
cut red tape and application
waiting periods

How will Regional Panels make the DA process more efficient?

The Regional Panels will make the process more efficient by:

e depoliticising the planning process and reducing the bureaucracy in the decision making

process.

e creating good working partnerships by combining State expertise with local knowledge
e actively managing the assessment process through regular follow-up with Council officers

and other agencies, particularly where delay is experienced.

¢ instilling a project management approach and setting clearer time frames.

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
New South Wales, its agencies and employees, disclaim any and all liability to any person in respect of anything or the consequences of

anything done or omitted to be done in reliance upon the whole or any part of this document.
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What is a Regional Panel?

A Regional Panel is an independent body
comprising three State appointed and two
council appointed members which determine
development applications for a range of regionally
significant developments in New South Wales.

Following a widely advertised expression of
interest process, the Minister for Planning
appointed independent professionals with
required expertise as State members for each
region. The council members are appointed

by each local council, of which one needs to
meet the expertise requirements. Each council
determines its two members and can nominate
people from the community or outside its area
if it wishes. Council representatives sit on the
Regional Panel when a proposed development
within their council area is being decided.

If a council does not provide its two members,
the Regional Panel is still able to exercise its
functions in relation to the area of the council
concerned, provided a quorum of three members
is achievable.

The Minister and each council may appoint
alternates with the same powers as a member to
act in the place of a member.

The Minister has appointed a chairperson for
each region and a deputy chairperson can be
selected by each Regional Panel from one of the
State members.

Regional Panels operate under the Environmental
Planning and Assessment Act 1979 (EP&A Act).
The Joint Regional Planning Panel Operational
Procedures and Code of Conduct approved by
the Minister of Planning guide Regional Panels
operation and govern the conduct of panel
members.

What is the function of a Regional
Panel?

Regional Panels have a number of functions
— the most important to determine regionally
significant developments.

Regional Panels determine regionally significant
developments with a Capital Investment Value
(CIV) between $10 million and $100 million

(and between $5 million and $100 million for

specific development types such as eco-tourism
proposals and proposals for public and private
infrastructure e.g. community facilities) or
developments where the council is involved or
has an interest. An ‘interest’ is defined in Clause
13B of the Major Development SEPP.

Regional Panel applications also include

certain coastal developments, particularly in
sensitive areas, subdivisions of more than 250
lots and developments that need particular
scrutiny because of their nature or potential
environmental impacts (these developments are
called "“designated development”).

Capital Investment Value (CIV) is defined in the
EP&A Regulation. For more information on CIV,
refer to Planning Circular PS 10_008.

Additional functions of Regional Panels can
include:

e acting as the relevant planning authority
for the purpose of preparing a local
environmental plan when appointed to do
so by the Minister for Planning;

e determining Crown DAs that have
been referred to the Regional Panel by
the council or the applicant, when not
determined by the council within the time
prescribed in the Environmental Planning
and Assessment Regulation 2000 (the
EP&A Regulation);

e determining applications to modify
a consent for regionally significant
development under s.96(2) of the EP&A
Act; and

e providing advice on planning or
development matters when requested to
do so by the Minister.

How do the Regional Panels work?

The Panel Secretariat is responsible for providing
technical administrative support to the Regional
Panels. The Regional Panels also receive support,
where required, from regional Department of
Planning offices. The Department’s Project
Delivery Unit can assist council staff if State
agency concurrences or referrals are involved in
the application.

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
New South Wales, its agencies and employees, disclaim any and all liability to any person in respect of anything or the consequences of
anything done or omitted to be done in reliance upon the whole or any part of this document.
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The EP&A Act places obligations on councils in
their work with the Regional Panels such as the
use of council staff and facilities to carry out the
Regional Panel’s functions. General Managers
of councils are required to comply with any
reasonable direction of the Regional Panel.

The Panel Secretariat works with the Chairperson
of the Regional Panel to help organise meetings,
agendas and other administrative functions. The
Secretariat makes arrangements for site visits
and briefings (where appropriate), travel and
accommodation arrangements (where required)
and provides support to Panel Members.

The Panel Secretariat also monitors the progress
of regional applications referred to Regional Panels.

The Panel Secretariat is the first point of contact
for all Regional Panel matters. Its contact number
is (02) 9383 2121 or email jrrpenquiry @jrrp.
nsw.gov.au.

Who pays for Regional Panels?

The NSW Government covers the costs of State
members and the Panel Secretariat. Individual
councils cover the cost of Council Members

and other council costs from the development
application fees received and retained by councils.

What is the role of the Council staff?

Applications are lodged with the council in the
area where the proposed project is located.

Staff of the local council undertake all of the
assessment process for Regional Panels (refer to
Fact Sheet No. 3).

Council staff may be requested to assist Regional
Panels with the provision of meeting venues,
arrangements for site visits and briefings,
provision of copies of documents and to provide
a minute taker.

Council staff follow established procedures
regarding development assessment, including
public notification and consultation with
government agencies. They are required to
undertake the assessment of the development
application. This requires carrying out various
statutory requirements and consideration of
matters set out in the EP&A Act. The assessment
is documented in an assessment report and
provided to the Regional Panel for determination.

The assessing officer is required to attend

the Regional Panel meeting to outline the
assessment report and provide information to
the Regional Panel if required. Legally, councils
cannot direct planning staff as to the content of
any advice or recommendation made by the staff
member in the assessment report.

The Regional Panel may also seek further
professional advice from a council. Following the
Regional Panel meeting, councils are responsible
for the post-determination functions.

What is the role of other Planning
Panels?

A number of councils have established
planning panels to provide additional advice
to assist in determining certain development
applications. These panels include
Independent Hearing and Assessment
Panels (IHAP's), Design Review Panels and
Planning Assessment Panels (s.118 Panels).

The role of other panels will vary depending on
the type of panel that has been formed:

e |HAPS generally have no role in respect to
Regional Panel matters. They are established
by a council to provide an independent review
of developments referred to them and to
provide the opportunity for people with an
interest in an application to raise and discuss
issues in a public forum before a decision is
made on the application.

e Design Review Panels are established by
councils to bring special design expertise
to the assessment of certain types of
development applications. These panels may
still be utilised by council assessing officers
in respect of certain developments and would
generally be more effective regarding design
quality outcomes and timeliness if convened
at the pre- development application stage or
early in the assessment phase.

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
New South Wales, its agencies and employees, disclaim any and all liability to any person in respect of anything or the consequences of
anything done or omitted to be done in reliance upon the whole or any part of this document.
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How are local communities involved
with Regional Panel decisions?

The views of the community are considered
throughout the assessment and decision-making
processes.

Firstly, the proposed development is placed

on public exhibition and the community is
encouraged to comment on the proposal by
way of a submission lodged with the local
council. The council’s planner will undertake an
assessment of the development application,
and include comments on submissions received
for consideration by the Regional Panel in its
determination of the application.

As part of the determination process members of
the public can appear before the Regional Panel
with their comments being considered as part of
the information which assists the Regional Panel
to make its final determination.

Will objectors have an automatic right
to address a Regional Panel Meeting?

Every effort will be made to provide the
opportunity for applicants of a proposed
development and people/ groups who made
a submission to address the meeting of the
Regional Panel.

Where there are a significant number of people
from an organisation that wishes to address the
Panel, the Chairperson can direct large groups to
nominate a spokesperson.

How are Regional Panel Meetings held?

Meetings are held regularly, depending on the
volume of matters to be determined.

Every effort is made to have Regional Panel
meetings held in the local community in the
council area where the application is lodged or in
a location that is convenient for those that wish
to attend the meeting.

The Panel Secretariat consults with the
Chairperson about the venue of regional
meetings. The chairperson may decide to also
consult with the council’s general manager.

How are conflicts of interest handled
by Regional Panel members?

All Regional Panel members are required to
comply with the Code of Conduct for Regional
Panels which outlines the standard of conduct
expected of them and which includes specific
requirements on how members are to deal with
conflicts of interest.

Generally, Regional Panel members are required
to disclose any conflicts of interest and not
participate in decisions about the matter. The
Code of Conduct requires that particulars of

all disclosures are to be recorded and made
available for inspection.

Will Regional Panels be monitored?

The overall performance of Regional Panels will
be monitored and reported in the Department
of Planning’s annual monitoring report of local
councils which will include a section about
Regional Panels and their performance.

Commencing in a May 2010, the Department
will also publish a monthly report about the
applications received and determined by the
Regional Panels.

Complaints about Regional Panels

A Complaints Handling Policy has been
established to address any complaints about
a Regional Panel. The Policy is available from
http://jrpp.nsw.gov.au

Further Information

e Regional Panel website — http://jrpp.
nsw.gov.au

e Joint Regional Planning Panels —
Operational Procedures (available on the
Regional Panel website — these provide
the principles to direct every aspect of
Regional Panel activities)

e Joint Regional Planning Panels - Code
of Conduct (available on the Regional
Panel Website — The Code outlines the
standards of behaviour which all members
of a Regional Panels must comply with)

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
New South Wales, its agencies and employees, disclaim any and all liability to any person in respect of anything or the consequences of
anything done or omitted to be done in reliance upon the whole or any part of this document.
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Where do Regional Panels operate?

Panel Regions

Joint Regional Planning Panels are constituted by
the Minister for Planning by order published in the
Gazette. The local government areas covered by

each Regional Panel are also identified in the order.

There are six Joint Regional Planning Panels
(Regional Panels) operating in NSW, each
covering a region within the State. The
boundaries of the regions were drawn following
an assessment of historical development
application trends and after considering various
communities of interest between different areas
of the State.

On 1 July 2009, Regional Panels commenced
operations for the Northern, Hunter and Central
Coast, Southern, Sydney Metropolitan East and

Sydney Metropolitan West regions. A Regional
Panel for the Western region commenced on 1
September 2009.

The two Sydney Metropolitan regions align

with the subregional boundaries within the
Department of Planning’s Sydney Metropolitan
Strategy. The Sydney Metropolitan East region
comprises the East, South, Inner West, Inner
North, North East and Sydney subregions whilst
the North West, South West, West Central

and North subregions make up the Sydney
Metropolitan West region.

The City of Sydney is not covered by a regional
panel. The existing Central Sydney Planning
Committee continues to operate and provide
consent functions for major development
applications within the City of Sydney.

Disclaimer. While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
New South Wales, its agencies and employees, disclaim any and all liability to any person in respect of anything or the consequences of
anything done or omitted to be done in reliance upon the whole or any part of this document.
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The other four regions align with the Department
of Planning’s regional planning boundaries. The
Hunter region comprises the Central Coast and the
Hunter, the Northern region is comprised of the
North Coast and New England, the Southern region
is made up of the lllawarra, South Coast, Murray
and the Sydney-Canberra Corridor whilst the
Western region covers the remainder of the State.

Additionally, an Interim Joint Regional Planning
Panel was formed for the Wagga Wagga local
government area on 1 September 2009. This
Planning Panel was established on an interim
basis to complement the work of the existing
Wagga Wagga planning panel. The interim

panel will continue until the work of the existing
Planning Assessment Panel is complete in
Wagga Wagga. At that time the interim panel will
be incorporated into the Southern Regional Panel.
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Broken Hill
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Further Information

e Regional Panel website — http://jrpp.
nsw.gov.au

¢ Joint Regional Planning Panels —
Operational Procedures (available on the
Regional Panel website — these provide
the principles to direct every aspect of
Regional Panel activities)

e Joint Regional Planning Panels - Code
of Conduct (available on the Regional
Panel Website — The Code outlines the
standards of behaviour which all members
of a Regional Panels must comply with)
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How are development applications assessed for

Regional Panels?

How are development applications
lodged?

Development applications are lodged with the
council of the area where the development is
proposed.

An applicant should consult with the respective
council as to any specific requirements for
lodgement.

If a development is to be located in two (2) or
more council areas, a separate development
application must be lodged with each council.
Each development application should only address
that part of the development located on land in
the relevant council’s area. Neighbouring councils
may decide to establish a joint assessment
process. The Regional Panel will determine each
development application separately.

The Joint Regional Panel Operational Procedures
should be consulted if further information is
required.

Can a pre-development application
meeting be held?

Pre-development application meetings between
applicants and council assessment officers
about regional developments should be held to
clarify and resolve assessment requirements.
Often such meetings are of benefit prior to the
lodgement of the application.

Members of Regional Panels should not attend
pre-development application meetings with
applicants or objectors to avoid any apprehension
of bias, unless such meetings have been
specifically arranged as part of a Regional Panel
meeting or process.

What are the notification requirements
for regional development applications?

Councils are required to:

1. Provide public notification of the application,
and re-notification if required, in accordance
with the requirements of the EP&A Act and
regulation and any other council requirements.

2. Notify the Panel Secretariat within seven (7)
days of receiving a development application
that is required to be referred to the Regional
Panel so that progress of the assessment of
the application can be properly tracked.

Does the Political Donations
Legislation apply?

Yes. The requirements of the EP&A Act for the
disclosure of political donations apply to Regional
Panel applications. An applicant, a person making
a submission and a member of a Regional Panel
must declare a reportable political donation or gift.

The Code of Conduct for Regional Panels
provides guidance to members of Regional Panels
if a political donation creates a conflict of interest.

Can representations (or lobbying) be
made to Regional Panel Members —
and private meetings be held with
applicants or objectors?

Private meetings with Regional Panel members
should not be held.

Regional Panel members approached about a
proposed development by any person should
advise they are a member of the Regional Panel
that is to determine the development application

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
New South Wales, its agencies and employees, disclaim any and all liability to any person in respect of anything or the consequences of
anything done or omitted to be done in reliance upon the whole or any part of this document.
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and it is not appropriate to have discussions
about the development outside the formal
Regional Panel process.

Any person approaching a Regional Panel
member should be encouraged to make a written
submission about the proposal to the council
planning staff during the exhibition period. The
Council planning staff will assess all submissions
received in the assessment report, which will be
provided to the Regional Panel. They should also
be advised that there may be an opportunity to
address the Regional Panel meeting if they wish,
and that way all Regional Panel members will be
aware of their concerns about the development.

Similarly, the applicant will have the opportunity, if
required, to address the Regional Panel meeting.

What are applicants required to
provide with their application?

At the time of lodgement, the Applicant must
provide adequate information and sufficient
technical reports on potential impacts of the
proposed development to enable the application
to be assessed. Council staff may request the
applicant to provide further information or reports.

Requests should:

* be in writing and be made as early as
possible after lodgement;

e include all matters in the one request
and only be for matters essential for the
assessment of the application;

° not include matters that can be dealt with
by condition or after the application has
been determined;

e specify a clear and reasonable time frame
(including a date) for the submission
of the information or amendments to
council; and

¢ indicate that should the applicant not
meet the deadline, the council will
proceed to assess the application in its
current form and/or without the requested
information.

How are regional development
applications assessed?

Local councils are responsible for the
assessment of all applications to be referred to
the Regional Panels for determination.

Council’s planning staff prepare an assessment
report in accordance with the EP&A Act and
EP&A Regulation addressing all statutory
requirements and properly considering all issues.
Where a council does not have the required
technical expertise, it may engage external
expertise in the assessment of aspects or

the whole development application. Council
nominees to the Regional Panel should not be
involved in the assessment process. Councils
cannot direct planning staff as to the content of
any advice or recommendation made by the staff
member in the assessment report.

The assessment report will include a
recommendation on the proposed development.
If the recommendation is for approval of the
application the report is to include recommended
conditions of consent. If it is for refusal, the
report will include reasons for refusal based on
the assessment in the report. The assessment
report should also clearly identify if there are

any outstanding issues and steps to be taken to
address such issues.

When completed, the assessment report and
relevant attachments are sent to the Panel
Secretariat for provision to the Regional Panel for
determination of the application.

The person responsible for the assessment
report is required to attend the Regional Panel
meeting to outline the assessment report and
provide information to the Regional Panel if
required.

All costs associated with the preparation of the
assessment report are to be covered from the

relevant application fees which are paid to and

retained by the council.

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
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Does the elected council deal with the
assessment report?

The elected council has no role in approving,
authorising or endorsing the assessment report.

The Council’s planning staff prepares the
assessment report for provision to the Panel
Secretariat. The Local Government Act
1993 provides that Council staff cannot be
directed about the content of any advice or
recommendation.

How does the elected council provide
its input about a development to the
Regional Panel?

The elected Council has the opportunity to
provide a submission to the Regional Panel on
matters being determined in its area. Councillors
(except any councillors that have been appointed
to the Regional Panel) as members of the
council, can determine to provide a submission
to the Regional Panel about the matter to

be determined. The Council is able to be
represented at the Regional Panel meeting to
address the meeting about its submission.

The assessment report, after it has been
provided to the Panel Secretariat, may be
provided to the elected council to assist it in

its deliberations about its submission to the
Regional Panel. Any council submission on behalf
of the elected council should not be prepared by
any person that was involved in the assessment
of the application.

How do councillors that are members
of the Regional Panel deal with any
regional significant development
proposals that are considered at a
council meeting?

Any councillors that are members of the Regional
Panel should refer to the Joint Regional Planning
Panels Code of Conduct to address this situation.
Generally, they should declare an interest in the
matter at the council meeting and step aside
from the council’s decision making process so
that they are independent when considering

the development application at the Regional
Panel meeting.

An alternative option is for the councillor to stand
down from the Regional Panel in relation to the
proposed development and have an alternate
Regional Panel member appointed by the
council. If the alternate member is a councillor,
that person would also be required to similarly
address the above situation by declaring an
interest and stepping aside from any council
decision about the development.

When will the assessment report be
available to the applicant and others?

Once it is provided to the Panel Secretariat, the
assessment report is placed on the council’s
website and the Regional Panel website prior to
the Regional Panel meeting.

Does the Regional Panel consider
the payment of development
contributions (section 94 and 94A)?

The Council’'s Assessment Report should
address any required contributions in accordance
with the council’s adopted section 94 and 94A
plans applicable to the proposed development.

The Regional Panel cannot impose any additional
section 94 charges or 94A levy that is not
consistent with a plan adopted by the council.

When will site visits occur?

Formal site visits by the Regional Panel may be
arranged prior to a Regional Panel meeting at the
discretion of the Chairperson. The Chairperson
will also invite the council assessment officer
and other persons engaged in the assessment
to attend. The site visit may be conducted on
the same day as the Regional Panel meeting or
at some other time depending on circumstances
such as location and available time.

Other parties, including the applicant and persons
who made submissions, may also be invited

to attend at the discretion of the Chairperson.

At site visits Regional Panel members may
identify issues that require clarification or further
information, however, Panel Members should
not make any comment that would indicate pre-
judgement of the application.

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
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What are briefing meetings?

The Chairperson may authorise the holding of

a briefing about a regional application for the
information of the Regional Panel. At a briefing,
Council staff will provide a presentation of the
proposed development, its key elements and the
planning controls that affect it, together with an
overview of issues of concern arising through the
assessment process or raised in submissions.

At this stage, the Regional Panel should not
offer an opinion on the overall merits of the
proposal or direct the persons undertaking the
assessment in relation to the content of any
advice or recommendation provided in the report.
The Regional Panel may identify issues that

they expect to be addressed or clarified in the
assessment report.

To avoid any apprehension of bias, generally no
other parties should be involved in the briefing.
However, there may be situations where it is
desirable for a Regional Panel to meet with key
stakeholders to discuss unresolved issues and
where appropriate to facilitate resolution of
outstanding issues. If these meetings are held
in public, the applicant and all persons that have
made a submission are invited to attend the
meeting as observers.

Can Regional Panel Members attend
any public meetings held about the
proposed development?

Regional Panel members should avoid attending
public meetings about a proposed development
to avoid a perception that they have been
influenced by the meeting.

Regional Panel members should advise meeting
organisers to make a written submission to

the council during the exhibition period so that
their position is included in the assessment
report. Members should also advise that there
may be an opportunity to address the Regional
Panel meeting to ensure that all members of
the Panel can hear their concerns as part of the
determination of the application.

In circumstances where the application attracts
significant community interest, the Regional
Panel may consider the holding of a pre-
determination meeting to hear submitters in a
public forum prior to considering the application
in the Regional Panel meeting.

What happens if the development
requires a rezoning of the land?

It is the responsibility of the council to process
any proposed rezoning of land should a proposed
development require the approval of a “rezoning
application”.

Applicants may lodge a development application
prior to the rezoning process, however, it is
recommended that the development application
not be lodged until there is adequate certainty
about the likely outcome of the rezoning
process. The Regional Panel will not determine
the development application until the rezoning
process has been completed and gazetted.

Further Information

e Joint Regional Regional Panel website —
http://jrpp/nsw.gov.au

e Joint Regional Planning Panels —
Operational Procedures (available on the
Regional Panel website -these provide
the principles to direct every aspect of
Regional Panel activities)

e Joint Regional Planning Panels Code of
Conduct (available on the Regional Panel
website — the Code outlines the standards
of behaviour which all members of a
Regional Panel must comply with)

e Joint Regional Planning Panels Complaints
Handling Policy

e Joint Regional Planning Panel Facts
Sheets: No.1, No.3 and No. 4

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
New South Wales, its agencies and employees, disclaim any and all liability to any person in respect of anything or the consequences of
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How does the Regional Panel determine an
application? What is the procedure after the

regional panel meeting?

How are regional development
applications determined?

Regionally significant development applications
are determined by the Regional Panel, as the
consent authority. Regional Panels operate under
the Environmental Planning and Assessment
Act, 1979 (EP&A Act) and must determine an
application in accordance with that Act. Prior to
determination, the relevant local council planning
staff assesses the development application and
submits its assessment report to the regional
panel.

The purpose of the determination meeting is

for the Regional Panel to hear from people that
wish to express their view on the development
application prior to determination. After hearing
public submissions, the Regional Panel may
decide to determine the development application
or it may defer the determination and/ or request
further information.

The Joint Regional Panels Operational Procedures
and Code of Conduct are important documents
that guide Regional Panels and should be
consulted if further information is required.

How will we know when a Regional
Panel Meeting is to be held?

Notice of the meeting is provided to the Regional
Panel members, the relevant councils in that
region, the applicant and every person who made
a submission to the council about an item to

be considered at the Regional Panel meeting.

The meeting notice is also included on the
Regional Panel website and on the web-site of
the councils that has matters to be considered
at the meeting. The notice will advise of the
venue, time and date of the meeting, details of
the development application, the availability of
the agenda and business papers and will list the
matters to be considered at the meeting.

Where possible, in determining a suitable
meeting venue the objective is to allow persons
that made a submission on the development an
opportunity to voice their concerns. At times,
items from a number of council areas may

be considered at the one meeting provided

the venue is reasonably accessible to most
interested parties.

How are Regional Panel meetings
conducted?

Regional Panel meetings are to be held in public,
unless otherwise directed by the Minister,

or unless the Chairperson believes there are
justifiable reasons (such as litigation, commercial
considerations etc) to hold a meeting or any part
of a meeting in closed session.

Before the Chairperson decides to conduct

any part of a Regional Panel Meeting in closed
session, the Chairperson may allow members of
the public to make representations as to whether
that part of the meeting should be closed. If

the chairperson decides to close any part of a
Regional Panel meeting, the reasons for closing
that part of the meeting will be recorded in the
minutes of the meeting.

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
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Who is able to provide a submission
or presentation to the Regional Panel?

The Chairperson is responsible for deciding

the order of presentations at a Regional Panel
meeting and the amount of time for persons to be
heard. The following presentations may be made:

e The Applicant to outline the proposal and
respond to any issues raised.

e Persons (or persons on behalf of bodies)
who made a submission.

e The elected council of the area where the
development is proposed to outline its
submission.

e At the Chairperson’s discretion, any
member of the public.

e The person responsible for preparing
the council’s assessment report is to
be present at the Regional Panel. Other
technical experts from the council
as appropriate may also be present.
Assistance may be sought from such
persons to clarify issues regarding the
assessment report or matters raised.

¢ |ndependent assessment reports, advice
or assistance may be sought so the Panel
can determine a development application.
Persons that prepared the report or advice
may be invited to present to the Regional
Panel meeting.

e Regional Panel members may ask
questions of those making a presentation
to the meeting.

What if a councillor wishes to make
a submission representing the
community and is also a Regional
Panel Member?

If a councillor is a member of the Regional Panel,
he or she would be bound by the Joint Regional
Panel’s Code of Conduct. In such cases, the
councillor could not make a submission on behalf
of the community member or other person(s)

to the Regional Panel that is responsible for
determining the development application.

The councillor should advise the community
members or other person that as a member of
the Regional Panel, he/ she is not able to make
a submission on behalf of the community or any
individual. The community member should make
a written submission to the council during the
exhibition period, which will then be considered
in the assessment report and provided to the
Regional Panel. Also the community member/s
may request to address the Regional Panel
meeting directly on the proposed development.

Alternatively, if the councillor would still like to
make a submission on behalf of the community
group the councillor would need to stand

down from the Regional Panel in relation to the
proposed development and have an alternate
Regional Panel member appointed by the council.
In this way, the councillor would not be in a
conflict of interest position and could make a
submission to the Regional Panel meeting on
behalf of the relevant party.

Consultation with council.

A Regional Panel is required to consult with

the council if it might reasonably be expected
that the proposed development may have a
significantly adverse financial impact on a council.
These costs may be associated with the need for
additional infrastructure or services.

Does the Political Donations
Legislation apply?

Yes. The requirements of the EP&A Act for the
disclosure of political donations apply to Regional
Panel application. An applicant, a person making

a submission and a member of a Regional Panel
must declare a reportable political donation or gift.

The Code of Conduct for Regional Panels
provides guidance to members of Regional Panels
if a political donation creates a conflict of interest.

Can a Regional panel decide to
adjourn or defer a meeting?

After hearing from parties, a Regional Panel
may adjourn a meeting for the members to
confer before reconvening the meeting to make
its decision. A Regional Panel may also decide

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
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to defer its determination of the matter to a
subsequent meeting.

If there are matters raised in the Regional Panel
meeting by submitters that were not addressed
in the assessment report, these will be recorded
in the minutes of the meeting, and the Regional
Panel may refer these matters to the Council’'s
officer for a supplementary report.

A decision may be deferred for any reason
including the Regional Panel obtaining

additional information or advice to assist in its
determination. In these circumstances, the
decision may be made at a subsequent meeting.

The Chairperson should inform the meeting
of the reason(s) for the deferral of a decision
and provide advice of the proposed further
meeting(s) of the Regional Panel to determine
the application.

If a Regional Panel’s request is for an additional
report, the question of cost to prepare the
required report will be determined by the

Panel Secretariat after consultation with the
Chairperson and the council’s general manager.

When does the Regional Panel
actually make the determination?

After hearing from parties who addressed

the meeting, the Regional Panel is to make

its decision on the development in an open
forum and by consensus where possible. If a
consensus decision is not possible, the decision
of the Regional Panel is to be made by majority
vote. If voting of the Regional Panel members
is equal, the chair person will have a second or
casting vote.

A quorum for a Regional Panel meeting is 3
members.

A Regional Panel may hold a meeting by
electronic means such as a telephone or video
meeting. Such meetings will be few, and are
likely to be in order to conclude unfinished
business from a previous public meeting. At
these meetings, the Chairperson and other
Regional Panel members have the same voting
rights as for any other Regional Panel meeting

Where the determination of an application by a
Regional Panel varies from the recommendation
by the relevant council officer in the assessment

report, the Regional Panel is required to provide
reasons for its decision, which are recorded in
the minutes of the meeting together with any
changes to the recommended conditions of
consent. The meeting minutes will record how
each panel member voted on the development
application, any declarations of interest made
at the meeting and the names of persons that
made a presentation.

How do councillors that are Regional
Panel members deal with the
situation where their council opposes
the proposed development -is there a
conflict of interest?

Any councillors that are members of the Regional
Panel should refer to the Joint Regional Planning
Panels Code of Conduct to address this situation.
Generally, they should declare an interest in the
matter at the council meeting and step aside
from the council’s decision making process so
that they are independent when considering

the development application at the Regional
Panel meeting.

An alternative option is for the councillor to stand
down from the Regional Panel in relation to the
proposed development and have an alternate
Regional Panel member appointed by the
council. If the alternate member is a councillor,
that person would also be required to similarly
address the above situation by declaring an
interest and stepping aside from any council
decision about the development.

What happens after the Regional
Panel meeting?

The minutes of the Regional Panel meeting are
required to be finalised within five (5) working
days. Minutes, which include details of any
determination and other relevant information,
when confirmed and endorsed, will be available
on the Regional Panel website. The details of any
determination will be provided to the council to
issue the Notice of Determination.

The Notice of Determination is issued by the
council that received the development application
in accordance with the EP&A Act and Regulation
and the council’s normal procedures.

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
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Enquiries about the determination should be
dealt with by the council planner that prepared
the assessment report.

The council is responsible for the monitoring and
enforcement of the conditions of development
consent.

Can the decision of a Regional Panel
be appealed?

Appeal rights are unchanged by the introduction
of the Regional Panel process.

Dissatisfied applicants may appeal to the Land
and Environment Court within 12 months as
provided in the EP&A Act.

Where a development application is for
designated development an objector who

is dissatisfied with the determination of the
Regional Panel to grant consent may appeal to
the Court within 28 days after the date on which
notice of the determination is given.

Appeals against Regional Panel determinations
are to be defended and managed by the council
that received the development application. Early
advice of any appeals should be provided to the
Panel Secretariat together with details about the
council’s proposed defence.

Can a council appeal a decision of a
Regional Panel if the council is against
the decision?

A council is not able to appeal a determination
of a Regional Panel, unless the application is for
designated development to which third party
appeal provisions apply under the provisions

of the EP&A Act and Council objected to the
proposed development.

The EP&A Regulation provides the Regional
Panel will be the respondent where a council is
the applicant for the development and appeals
against a determination of the Regional Panel, or
otherwise commences Land and Environment
Court proceedings concerning a Regional

Panel determination in respect of the Council’s
application.

Crown Development Applications

The EP& A Act provides that, in certain
circumstances, a Crown development application
may be referred to a Regional Panel for
determination.

A council or a Crown applicant may refer a
development application to the Regional Panel
if the council fails to determine a development
within the prescribed period in the EP&A
Regulation. If the DA is referred to the Regional
Panel and the Regional Panel fails to determine
the development application within the
prescribed period, the development application
may then be referred to the Minister.

Further Information

e Regional Panel website — http://jrpp.
nsw.gov.au

e Joint Regional Planning Panels —
Operational Procedures (available on the
Regional Panel website — these provide
the principles to direct every aspect of
Regional Panel activities)

e Joint Regional Planning Panels Code of
Conduct (available on the Regional Panel
website — the Code outlines the standards
of behaviour which all members of a
Regional Panel must comply with)

e Complaint Handling Policy (available on
the Regional Panel website)

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of publication, the State of
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