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PRECIS 
 

 The development on the subject site is known as Azzurro Blu Wharf, comprising 
restaurants (ground floor), a function centre (first floor) and a roof terrace observation 
deck that is available for use by the public. 

 
 The site is zoned 6(a) Open Space and Recreation under Wyong Local 

Environmental Plan 1991 (WLEP) with the development being a permissible use in 
the zone. 

 
 The Development Consent (DA/1457/2010/D) the subject of this application, granted 

approval to the internal alterations to the existing four (4) ground floor food service 
tenancies, use of the first floor as a function room and fitout of the premises. 

 
 The proposal is for a Section 96(1A) modification to development consent 

1457/2010/A involving the modification of condition 27 to restrict public access to the 
roof terrace observation deck between the hours of 8.00am - 5.00pm, Australian 
Eastern Standard Time (AEST), seven (7) days a week and 8.00am – 7.00pm, 
Australian Eastern Daylight Time (AEDT), seven (7) days a week. The modification 
will allow for exclusive use of the area by tenant(s) and their patrons between 5.00pm 
- 10.00pm (AEST) and 7.00pm - 10.00pm (AEDT), seven (7) days a week and will 
prohibit use of the roof terrace observation deck by any person between 10.00pm – 
8.00am. 

 
 By virtue of the proposed modifications, which subsequently change the nature of the 

use of the roof terrace observation deck to a public/private arrangement, 
amendments to other conditions of development consent (conditions 1, 16, 23, 24 
and 27) and the addition of new conditions of development consent (16A, 27A and 
27B) have been recommended as part of the Section 96 (1A) assessment. 

 
 The proposal was placed on public notification concurrently with the proposed 

modifications for DA/607/2006/D (subject of a separate Section 96(1A) application), 
for a period of fourteen (14) days in accordance with Development Control Plan 2005 
(DCP 2005) Chapter 70 - Notification of Development Proposals. Fourteen (14) 
submissions were received during the exhibition period. These submissions are 
addressed further in the report. 

 
 The modifications proposed by the applicant, subject to the changes and inclusion of 

the additional conditions and amendments detailed further in the report, are 
recommended for approval.   It is considered appropriate to limit the modified access 
arrangement to a trial period of twelve (12) months.  This will enable Council to gauge 
the suitability of the limited use of the roof terrace observation deck to the general 
public between limited hours in the evening. 
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INTRODUCTION 
 
The Site  
 
The site is located on the northern side of The Entrance Road, east of the Wilfred Barrett 
Drive Bridge. The site was previously used as a foreshore reserve and recreation area and 
contains the development known as Azzurro Blu Wharf, comprising a three level waterfront 
tourist and commercial development with a boardwalk extending alongside The Entrance 
channel. The building currently contains ground floor restaurants and a first floor function 
centre. The roof top is currently designated as an observation deck open to the public during 
the operating hours of the development. 
 
The Proposed Development  
 
The Fisherman’s Wharf Waterfront tourist and commercial development incorporating 
restaurants, retail tenancies, public facilities and boardwalk was approved on 18 December 
2006 under Development Consent 607/2006. In response to submissions raised during the 
public exhibition period, conditions of consent were imposed by Council requiring the 
observation deck to be available for use by the public during the operating hours of the 
development. It was considered that the availability of the roof terrace observation deck to 
the public would compensate for the loss of public open space that would occur upon 
construction of the development. 
 
Development Consent DA/1457/2010/A was granted for the Internal alterations to existing 
four (4) ground floor food service tenancies, use of mid level function centre, external façade 
alterations, provision of shade structure and external deck to ground level tenancy. This 
development consent imposed a condition, condition 27, which required public access to the 
roof terrace observation deck during operating hours of the development. 
 
Condition 27 reads as follows: 
 
The proprietors of the venue are to ensure to the satisfaction of Council that the public are to 
have unrestricted, safe and convenient access to the observation deck during the operating 
hours of the development. In this regard no alcohol is to be served on the observation deck. 
 
The current Section 96(1A) application seeks to restrict public access to the roof terrace 
observation deck so that access to the general public is only available between 8.00am and 
5.00pm daily. The restriction for public use up until 5.00pm daily is considered reasonable 
during Australian Eastern Standard Time (AEST), however, during daylight saving months it 
is considered that access should be extended until 7.00pm (AEDT) daily. The application 
also seeks approval for exclusive use of this area for tenant(s) and their patrons between 
5.00pm and 10.00pm. Although during daylight saving months exclusive use would be 
reduced to between the hours of 7.00pm - 10.00pm, seven (7) days a week. Consequently, 
no access to the rooftop terrace would be available for any person(s) between the hours of 
10.00pm – 8.00am. The modification would involve an amendment to Condition 27 to remove 
the requirement for “unrestricted access” during the “operating hours of the development” 
and would subsequently impose hours where the roof terrace observation deck was to 
remain open to the public and when the area was available exclusively for use by the 
tenant(s) and patrons. 
 
 
It should be noted that currently the public, tenant(s) and their patrons, are all entitled to 
access the roof terrace observation deck during the operating hours of the development. 
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Moreover, the roof terrace observation deck is the subject of the current lease. If approval is 
granted to the modifications under this Section 96(1A) application, there will be a restriction 
for public access to the roof terrace observation deck after 5.00pm (AEST) or 7.00pm 
(AEDT), seven (7) days a week.  Tenant(s) and their patrons of the development will be able 
to use this area to the exclusion of the general public between 5.00pm - 10.00pm (AEST) 
and 7.00pm - 10.00pm (AEDT), seven (7) days a week.  
 
The proposed modifications to condition 27 will result in the addition of two conditions, 
conditions 27A and 27B, in the modified development consent. These new conditions provide 
separate requirements which relate to the restriction of the serving of alcohol on the roof 
terrace observation deck and make reference to the plan which will form part of the stamped 
approved plans.  
 
As the nature of the use of the roof terrace observation deck is recommended to change to 
allow for private use between the hours of 5.00pm - 10.00pm (AEST) and 7.00pm - 10.00pm 
(AEDT), it is considered reasonable to amend condition 23 to clarify that even though access 
to the roof terrace observation deck will be available to the tenant(s) and their patrons, to the 
exclusion of the public, the maximum number of occupants permitted in conjunction with the 
operations of the function centre should remain at 350. Utilising this area when a function is 
on in the function centre does not allow for additional patron numbers. Condition 24 has been 
recommended to be modified to rectify an error on the previous consent which referred to an 
incorrect condition. 
 
It is considered that the proposed modifications will result in substantially the same 
development to that which was approved by Council under Development Consent 
1457/2010. Public access to the roof terrace observation deck will still be available, albeit not 
between the hours of 5.00pm - 8.00am (AEST) and 7.00pm - 8.00am (AEDT) (7 days /week). 
However, this is not considered unreasonable as it will assist in limiting the opportunity for 
crime and anti-social behaviour which may occur in this area at night. As the roof terrace 
observation deck forms part of the lease for the building, this area will still be made available 
for use by tenant(s) and their patrons of the development between 5.00pm - 10.00pm (AEST) 
and 7.00pm - 10.00pm (AEDT), seven (7) days a week. 
 
Applicant’s Submission 
 
Development Consent No 607/2006/C and Development Consent No 1457/2010/A include 
conditions requiring the provision of unrestricted public access to the roof-top observation 
deck “during the operating hours of the development”: 
 
 Consent No 607/2006/C: 
 

“10. The public are to have unrestricted access to the observation deck during the 
operating hours of the development.” 

 
 

 Consent No 1457/2010/A: 
 

“27. The proprietors of the venue are to ensure to the satisfaction of Council that the 
public are to have unrestricted, safe and convenient access to the observation 
deck during the operating hours of the development. In this regard no alcohol is 
to be served to the observation deck.” 
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Currently, the general public are able to access the roof-top observation deck via an external 
stairway from the foreshore promenade at any time of the day or night. It is becoming 
increasingly evident that this arrangement is resulting in a number of significant public safety 
and building security issues, which need to be addressed, including: 
 
 ‘after hours’ drunkenness and anti-social behaviour within an area (i.e. the roof-top 

observation deck) which is not easily subject to visual surveillance by the public and is 
not patrolled by the police. The local Superintendent of Police has indicated that the 
police were unaware that the roof-top observation deck was a public space and was 
consequently not being patrolled. The Police have recommended that public access to 
the observation deck should be prevented after hours by the installation of locked gates; 

 Throwing of rubbish and bottles from the observation deck to the function centre terrace 
and the public promenade below; and 

 
 Unauthorised access via the observation deck level lift entry to emergency exits within 

the building provides hiding places and the potential for building security breaches after 
‘lock up’ and ‘gate crashing’ of private functions. There have been several break in 
attempts reported to local authorities. 

 
Whilst, both development consents require the public to be able to have unrestricted access 
to the observation deck “during the operating hours of the development”, the development 
comprises a number of tenancies which have variable operating hours. Hence the existing 
terms of the consents do not provide the necessary clarity required to reasonably determine 
the ‘after hours’ time band within which public access to the observation deck is to be 
restricted. 
 
In order to ensure that the conditions of the development consent in relation to the provision 
of unrestricted public access to the observation deck are consistent with the lessee’s 
property rights under the property lease granted by the Council and to provide for an 
appropriate level of public safety and building security, it is proposed to modify Consent No 
607/2006/C and Consent No 1457/2010/A to enable the provision of a security door to 
prevent after hours public access to the roof-top observation deck and to clarify that the 
public are to have unrestricted access to the observation deck between 8.00am - 5.00pm 
daily. 
 
This application is therefore made pursuant to Section 96 (1A) of the Environmental Planning 
and Assessment Act 1979 to modify Development Consent No 1457/2010/A in the following 
manner:.. 
 
 
 Consent No 1457/2010/A: Modify the consent to: 
 

(i) Approve the installation of a security door on the external stairway access to the 
roof-top observation deck in accordance with the floor plan and elevation details 
provided in Drawing A-202 Revision F, prepared by CKDS Architecture Pty Ltd, 
dated 21 May 2012 and 
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(ii) Modify Condition 27 to read: 

 
“27. The proprietors of the venue are to ensure to the satisfaction of the 

Council that the public are to have unrestricted, safe and convenient 
access to the observation deck between the hours of 8.00am - 5.00pm 
daily and building tenants and their patrons are to have access to the 
observation deck between 5.00pm - 10.00pm daily. In this regard no 
alcohol is to be served on the observation deck.” 

 
Modification of conditions 
 
 The modification of Condition 27. 
 
Amend Condition 27 as follows (refer to strike through and bold): 
 

27 The proprietors of the venue are to ensure to the satisfaction of Council that For a 
period of twelve (12) months, from the date of this modified consent: 

 
(a) The public are to have unrestricted, safe and convenient access to the roof 

terrace observation deck during the hours of 8.00am - 5.00pm (AEST), 
seven (7) days a week and 8.00am - 7.00pm (AEDT), seven (7) days a 
week; and 

 
(b) The tenant(s) and patrons of the development are to have access to the 

roof terrace observation deck between the hours of 5.00pm - 10.00pm 
(AEST), seven (7) days a week and 7.00pm - 10.00pm, seven (7) days a 
week; and   

 
(c) No person shall have access to the roof terrace observation deck 

between the hours of 10.00pm - 8.00am, seven (7) days a week. In this 
regard no alcohol is to be served on the observation deck. 

 
Following expiration of the twelve (12) month period, the public are to have 
unrestricted, safe and convenient access to the roof terrace observation deck 
during the operating hours of the development. 
 
Note: Any extension of the use approved in (a), (b) and (c) above, beyond twelve 
(12) months, will require the prior submission and approval of an application 
under Section 96 of the Environmental Planning and Assessment Act 1979. 

 
 
Comment 
 
The above amendments enable the roof terrace observation deck to be used by the public 
during daylight hours. Restricting the availability of the roof terrace area to the general public 
between the hours of 8.00am - 5.00pm (AEST), seven (7) days a week and 8.00am - 7.00pm 
(AEDT), seven (7) days a week and allowing for exclusive use by tenant(s) and their patrons 
between the hours of 5.00pm - 10.00pm (AEST), seven (7) days a week and 7.00pm - 
10.00pm, seven (7) days a week is considered reasonable as it allows for better security of 
the building and enables the tenant(s) to control the use of the roof terrace observation deck 
at night when the applicant claims anti-social behaviour is more prevalent. The responsibility 
of the use of the roof terrace observation deck will fall upon the business operators within the 
development when the area is used to the exclusion of the public. 
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It is considered appropriate to permit the amended access arrangement to the rooftop 
terrace on a limited twelve (12) month trial period.  This will enable Council to monitor the 
amenity and social impact (if any) arising from the modified use of the roof terrace 
observation deck to a public/private arrangement. 
 
The reference to the serving of alcohol has been removed from this condition and has been 
included as a new, separate condition; as it is considered more appropriate to have the 
restriction on alcohol service identified as a separate condition in its own right. The inclusion 
of the wording “roof terrace” has been inserted into the condition to align with the reference 
used for that area on the stamped approved development plans under DA/607/2006. 
 
 Addition of new Condition 27A to read: 
 
27A For a period of twelve (12) months, the door identified in plan reference A-202, 

Issue F, dated 21 May 2012, prepared by CKDS Architecture, must be kept 
secured in an open position between the hours of 8.00am - 5.00pm, seven (7) 
days a week. For the sake of clarity “open” means not closed and not locked. At 
no time shall the door be impeded. 

 
Comment 
 
The plan referred to in the above condition No 27A shows the proposed location of the new 
security door. The purpose of the condition is to clearly state when the door is to be open, 
therefore providing unrestricted, safe and convenient access to the roof terrace observation 
deck. It is considered that the wording of the condition should avoid any ambiguity.  
 
 Addition of new Condition 27B to read: 
 
27B No alcohol shall be served on the roof terrace observation deck. 
 
Comment 
 
It is considered more appropriate to have the restriction on alcohol service identified as a 
separate condition in its own right. This provides more emphasis on this requirement and is 
clear in its intent. 
 
 The modification of Condition 1. 
 
Amend Condition 1 to read (refer to bold): 
 
1 The development taking place in accordance with the approved development plans 

reference number CC100C  dated 21/03/11, CC101A, CC200A, CC201A dated 
01/02/11 and plan reference A-202, Issue F, dated 21 May 2012, prepared by 
CKDS Architecture except as modified by any conditions of this consent, and any 
amendments in red as follows: 

 
a. Deletion of the existing security door 

 
Comment 
 
The additional plan forms part of the application and identifies the location of the proposed 
security door which will provide the appropriate restriction for access after the specified 
hours. 
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 Addition of new Condition 16A: 
 
“16A  Noise from the use of the roof terrace observation deck by patrons of the 

tenancies shall not generate “offensive or intrusive noise” as defined by The 
Protection of the Operations Environment Act 1997 (NSW)”. 

Comment 
 
The addition of proposed condition 16A will ensure that noise generated from the use of the 
roof terrace observation deck will be maintained at an acceptable level. 
 
 The modification of Condition 23. 
 
Amend Condition 23 to read (refer to bold):  
 
“23 In accordance with the requirements of the Environmental Planning and Assessment 

Regulation 2000, a maximum of 350 persons, inclusive of staff and performers, are 
permitted within the mid level function centre. This number (350) shall not be 
exceeded when use of the roof terrace observation deck is available to the 
tenant(s) and their patrons between 5.00pm - 10.00pm (AEST) and 7.00pm -
10.00pm (AEDT), seven (7) days a week. 

 
Comment 
 
Condition 23 should be modified to provide clarity to the lessee that the maximum number of 
persons to occupy the function centre shall never exceed 350 persons, regardless of whether 
they intend to allow some patrons to utilise the roof terrace observation deck whilst attending 
a function in the mid level function centre. 
 

 The modification of Condition 24. 
 
 
Amend condition 24 to read (refer to bold): 
 
24 In accordance with the requirements of Clause 98D of the Environmental Planning and 

Assessment Regulation, 2000, a suitable sign is to be displayed in a prominent position 
within the premises stating the maximum number of occupants as detailed within 
condition 23 above, permitted to be within the proposed mid level function centre. 

 
Comment 
 
Condition 24 relates to the maximum number of occupants permitted in the function centre at 
any one time in accordance with condition 23. Condition 16 relates to the maximum number 
of persons permitted on the roof terrace areas outside the function centre after 10.00pm for 
acoustic purposes. The modification of condition 24 under this Section 96(1A) application 
makes reference to the correct condition number.  
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Imposition of additional conditions and modification of original conditions of 
development consent 
 
As discussed previously, if approval is granted to the proposed modifications sought under 
this Section 96(1A) application, the tenant(s) and their patrons will be able to use this area to 
the exclusion of the public between 5.00pm - 10.00pm (AEST) and 7.00pm - 10.00pm 
(AEDT), seven (7) days a week. The nature of the use of the roof terrace observation deck 
will therefore change to encompass a private arrangement between specified hours which is 
different to the current arrangement which is presently shared public/private use during the 
operating hours of the development. As such, certain modifications need to be made to the 
current development consent so that the private use of the area after 5.00pm (AEST) and 
7.00pm (AEDT) is well-controlled and does not impact on the amenity of surrounding 
development.  
 
The additional conditions to be imposed are for a planning purpose and will allow for 
adequate enforcement of the development consent if required. It is reasonable to conclude 
that if the tenant(s) and patrons are permitted to have exclusive use of the roof terrace 
observation deck between 5.00pm - 10.00pm (AEST) and 7.00pm - 10.00pm (AEDT), then 
the additional conditions imposed will minimise any adverse impact use of this area would 
have on surrounding development and would overcome any anomalies regarding use of the 
roof terrace observation deck which currently arise under the development consent. 
 
The modification of the development consent to allow for the proposed additional conditions 
and the amending of existing conditions will provide greater clarity for use of the roof terrace 
observation deck for Council, the tenant(s) and the community, whilst providing the applicant 
with certainty and clear parameters within the development consent. These modifications will 
also entitle the tenant(s) to act on the development consent in a way in which they are 
currently unable to do and will enable them to have greater control over the use of the roof 
terrace observation deck than what is afforded if the area is used by the public and patrons 
concurrently. This control should also improve existing safety and amenity issues. 
 
Council may impose additional conditions of consent or amend existing conditions of consent 
as part of the Section 96(1A) application, however, Council must be satisfied that those 
conditions meet the “Newbury” test or principles to test the validity of a planning condition 
(Newbury District Council v Secretary of State for the Environment [1981] AC 578 at 607G). 
 
 
In order to be valid, a condition must satisfy three tests: 
 
1. It must have a planning purpose, 
2. It must relate (fairly and reasonably) to the permitted development, and 
3. It must be reasonable (Associated Provincial Picture Houses Ltd. v. Wednesbury 

Corporation [1948]) –that is, the decision was so unreasonable that no reasonable 
authority would ever consider imposing it.  

 
In addition to the above, the EP&A Act 1979 authorises a consent authority to impose 
conditions of development consent in accordance with Section 80A ‘Imposition of 
Conditions’. The matters referred to in Section 80A of relevance to this Section 96 (1A) 
application include: 
 
80A   (a)  it relates to any matter referred to in section 79C (1) of relevance to the 

development the subject of the consent, or 
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(f)  it requires the carrying out of works (whether or not being works on land to which 
the application relates) relating to any matter referred to in section 79C (1) 
applicable to the development the subject of the consent, or 

 
(g)  it modifies details of the development the subject of the development application, or 

 
In reference to the above, each of the additional conditions and modifications recommended 
for inclusion in the development consent are for a planning purpose and relate to matters 
referred to in Section 79C (1) particularly “the likely impacts of the development” 
(s79C(1)(b)), “the suitability of the site for the development”(s79C(1)(c), and “the public 
interest”(s79C(1)(e)). Limiting the maximum number of patrons for fire regulation purposes 
and imposing an additional noise condition are matters consistent with the provisions of 
Section 80A. It is considered that each of the additional and modified conditions have been 
proposed for a planning purpose and can be imposed as part of Council’s exercise of its 
statutory discretion. 
 
The imposition of the additional conditions and the modification of existing conditions of 
development consent result in substantially the same development to that which was 
originally approved by Council. It is considered that the modifications recommended by 
Council are consistent with the modifications sought on the application form, in the Statement 
of Environmental Effects accompanying the Section 96(1A) application and the subsequent 
letter from the applicant dated 7 June 2012, albeit Council has provided greater clarity 
surrounding the use of the roof terrace observation deck due to the change in the use of the 
area from that which was previously approved. 
 
 
VARIATIONS TO POLICIES   
 
There are no variations proposed to any relevant policies. 
 
 
HISTORY  
 
There have been numerous development consents granted for the subject site. A history of 
the approvals is provided as an attachment to the report. 
 
 
PERMISSIBILITY 
 
The subject site is zoned 6(a) Open Space and Recreation under WLEP1991. The approved 
development for the Fisherman’s Wharf Waterfront Tourist and commercial development 
incorporating restaurants, retail tenancies, public facilities and boardwalk are all uses 
permissible with consent and are considered to be consistent with the objectives of the zone. 
The modifications, as proposed, do not affect the permissibility of the existing development.  
 
Clause 10(3) of WLEP 1991 requires the Council to ensure that the proposed development is 
compatible with the objectives of the zone within which the development is proposed to be 
carried out. The proposed modifications do not affect the compatibility of the development 
with the objectives of the zone. The objectives of the 6(a) zone are outlined below. 
 

(a) to provide for the open space and recreation needs of the local community and 
visitors, and 
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Comment 
 
The use of the security door will still enable the public to gain access to this public open 
space area between 8.00am - 5.00pm (AEST) and 8.00am - 7.00pm (AEDT), seven (7) days 
a week, therefore it is considered that the provision and use of the door for the purposes of 
restricting public access is not contrary to this objective. Additionally, members of the 
community and visitors who are patrons of the tenancies will be able to access the roof 
terrace observation deck between 5.00pm - 10.00pm (AEST) and 7.00pm - 10.00pm (AEDT) 
daily. 
 
(b)  to allow for other leisure and recreation-orientated development, or any other use that is 

authorised by a plan of management adopted under section 40 of the Local Government 
Act 1993, which:  

 
(i)  promotes worthwhile community benefits, and 

 
Comment 
 
The use of the door will provide access control, a key principle of Crime Prevention through 
Environmental Design (CPTED), to restrict public access after daylight hours, ensuring 
adequate security to the roof terrace observation deck when the businesses are not 
operating. Access control increases the effort required to commit a crime and subsequently 
reduces the potential for crime to occur. This will assist in minimising the potential for 
vandalism or anti social behaviour occurring when there will be less people around.  

 
(ii)  would not reduce the amount and distribution of public open space areas below 

acceptable levels and standards which meet the needs of the community, and 
 
 
Comment  
 
The availability of the roof terrace observation deck to the public between 8.00am - 5.00pm 
(AEST) and 8.00am - 7.00pm (AEDT), seven (7) days a week, will not reduce the amount or 
distribution of public open space area to that which currently exists within the development.  

 
(iii)  would not have an unacceptable impact on the amenity of adjacent areas, and 

 
Comment 
 
The use of the door for the purposes of access control, and the restriction on the hours of 
availability of the roof terrace observation deck to the public and the tenant(s) and their 
patrons, will not result in an unacceptable impact on the amenity of adjacent areas. To the 
contrary, limiting the use of the roof terrace area may improve any existing noise issues and 
anti social behaviour which has been generated from the area after daylight hours. 

 
(iv) would not have an adverse effect on water catchments, water quality, land surface 

conditions and important ecosystems such as Tuggerah Lakes, Lake Macquarie, 
streams, estuaries and wetlands. 
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Comment 
 
Given the Section 96(1A) application is only seeking to modify an existing approved 
development there is unlikely to be any adverse effect on water catchments, water quality or 
the like. This matter would have been considered in the original assessment and 
determination of the development. 
 
RELEVANT STATE/COUNCIL POLICIES AND PLANS 
 
The Council has assessed the proposal against the relevant provisions of the following 
environmental planning instruments, plans and policies: 
 
 State Environmental Planning Policy 71 (SEPP 71) 
 Wyong Local Environmental Plan 1991 (WLEP) 
 Development Control Plan 2005, Chapter 60 – The Entrance (Chapter 60) 
 Development Control Plan 2005, Chapter 70 – Notification of Development Proposals 

(Chapter 70) 
 The Entrance Peninsula Planning Strategy 2009 
 The Entrance Masterplan 
 
 
ECOLOGICALLY SUSTAINABLE PRINCIPLES 
 
The original proposal was assessed having regard to ecologically sustainable development 
principles and is considered to be consistent with the principles. 
 
 
The modified development continues to incorporate satisfactory stormwater, drainage and 
erosion control and the retention of vegetation where possible and is unlikely to have any 
significant adverse impacts on the environment and will not decrease environmental quality 
for future generations. The proposal does not result in the disturbance of any endangered 
flora or fauna habitats and is unlikely to significantly affect fluvial environments. 
 
Climate Change 
 
The potential impacts of climate change on the proposed development have been 
considered by Council as part of its assessment of the application. This assessment has 
included consideration of such matters as potential rise in sea level; potential for more 
intense and/or frequent extreme weather conditions including storm events, bushfires, 
drought, flood and coastal erosion; as well as how the proposed development may cope / 
combat / withstand these potential impacts. These considerations and any related conditions 
remain relevant under the modified development. 
 
 
ASSESSMENT 
 
Having regard for the matters for consideration detailed in Section 79C of the Environmental 
Planning and Assessment Act 1979 and other statutory requirements, Council’s policies and 
Section 149 Certificate details, the assessment has identified the following key issues, which 
are elaborated upon for Council’s information. Any tables relating to plans or policies are 
provided as an attachment. 
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THE PROVISIONS OF RELEVANT INSTRUMENTS/PLANS/ POLICIES (s79C(1)(a)(i-iv): 
 
Section 96 (1A) Environmental Planning and Assessment Act 1979 
 
The applicant seeks an amendment to DA/1457/2010/A under Section 96(1A) of EP&A Act 
1979. Having regard to the provisions of Section 96(1A) of the EP&A Act 1979, it is 
considered that the amended proposal is substantially the same development to that which 
was previously approved by Council.  
 
Section 96(1A) states: 
 

“(1A) Modifications involving minimal environmental impact A consent authority may, 
on application being made by the applicant or any other person entitled to act on a 
consent granted by the consent authority and subject to and in accordance with the 
regulations, modify the consent if:  
 
(a)  it is satisfied that the proposed modification is of minimal environmental impact, 

and  
 
(b)  it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which the consent 
was originally granted and before that consent as originally granted was modified 
(if at all), and  

 
 

(c)  it has notified the application in accordance with:  
 

(i)  the regulations, if the regulations so require, or  
(ii)  a development control plan, if the consent authority is a council that has 

made a development control plan that requires the notification or 
advertising of applications for modification of a development consent, and  

 
(d)  it has considered any submissions made concerning the proposed modification 

within any period prescribed by the regulations or provided by the development 
control plan, as the case may be.” 

 
The proposed amendments are considered to have minimal environmental impact and the 
development is considered to be substantially the same development to that which was 
originally approved on the site. The application was placed on public exhibition with the 
submissions received during the notification period considered during the assessment 
process and are addressed further in the report. The application is considered to be 
consistent with the requirements of Section 96(1A) and the modifications are therefore 
recommended for approval subject to the additional modifications and conditions proposed 
by Council. 
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THE LIKELY IMPACTS OF THE DEVELOPMENT (s79C(1)(b) ): 
 
The relationship to the regional and local context and setting 
 
The subject site is located in an area comprising public open space, restaurants, commercial, 
retail and residential development. Given the surrounding uses within the area and the 
existing uses on the site, the proposed development is considered to be in keeping with the 
local context of the area. The proposed modifications to this development consent will not 
impact on the compatibility of the development within the regional and local context. 
 
The access, transport and traffic management measures 
 
There are no matters relating to access, transport and traffic management measures that 
require further consideration or discussion as a result of the proposed modifications. 
 
The impact on the public domain (recreation, public open space, pedestrian links) 
 
The proposed security door will allow public access to the roof terrace observation deck 
during the hours of 8.00am - 5.00pm (AEST) and 8.00am - 7.00pm (AEDT), seven (7) days a 
week, and exclusive access for the tenant(s) and their patrons between 5.00pm - 10.00pm 
(AEST) and 7.00pm - 10.00pm (AEDT), seven (7) days a week. No access to the roof terrace 
observation deck for any person(s) will be permitted between the hours of 10.00pm – 8.00am 
seven (7) days/week. The original approval for the site required public access to be available 
during the operating hours of the development which varied considerably and it was unclear 
to the public as to when the roof terrace observation deck was accessible. The proposed 
modifications should provide clarity for all users of the roof terrace observation deck. 
 
 
The impact on utilities supply.  
 
The will be no increase in the demand on utilities supply in terms of utility needs or the 
availability and capacity of utilities as a result of the proposed modifications. 
 
The effect on heritage significance. 
 
The existing building is not a heritage item however; there are three (3) known heritage items 
within the vicinity of Azzurro Blu Wharf. These are: 
 
 The Entrance Hotel - Regional Level (No. 47 under LEP) 
 World War 1 Monument Memorial Park - Local (No. 44 under LEP) 
 Shop / Residence at the corner Oakland Ave & The Entrance Road - Local (No. 46 

under LEP) 
 
The proposed modifications will not impact on the items of heritage within the vicinity of the 
approved development. 
 
Any effect on other land resources. 
 
There are no matters relating to the conservation and use of valuable land resources which 
require further consideration or discussion. 
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Any impact on the conservation of water. 
 
There are no matters relating to the conservation of water resources and the water cycle that 
require further consideration or discussion. 
 
Any effect on the conservation of soils or acid sulphate soils. 
 
The Section 96(1A) application has no effect on the conservation of soils or acid sulphate 
soils.  
 
Any effect on quality of air and microclimate conditions. 
 
The proposed modifications will have no impact on air quality and microclimatic conditions. 
 
Any effect on the flora and fauna. 
 
There are no matters relating to flora and fauna that require consideration under the Section 
96(1A) application. 
 
The provision of waste facilities. 
 
There will be no change in the current provision of waste facilities as a result of the Section 
96(1A) application. 
 
Whether the development will be energy efficient. 
 
There are no matters relating to energy efficiency that require further consideration under the 
Section 96(1A) application.  
 
Whether the development will cause noise and vibration. 
 
It is considered that restricting public access to the roof terrace observation deck will 
minimise the generation of offensive noise pollution and should assist in acceptable ambient 
noise levels in the locality after dark, particularly given the area will now be able to be 
monitored more effectively by the tenant(s) given only patrons will be utilising the area 
between 5.00pm - 10.00pm (AEST) and 7.00pm - 10.00pm (AEDT), seven (7) days a week.  
 
Any risks from natural hazards (flooding, tidal inundation, bushfire, subsidence, slip 
etc). 
 
Any risks from natural hazards would have been considered in the assessment of the original 
application which approved the development in this location. This Section 96(1A) application 
does not require further consideration of risk from natural hazards. 
 
Any risks from technological hazards. 
 
There are no risks to people, property and the biophysical environment from industrial and 
technological hazards, land contamination or remediation as such, there is no further 
consideration or discussion on the matter.  
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Whether the development provides safety, security and crime prevention. 
 
The applicant has stated that the site has been subject to a number of public safety and 
security risks as a result of the public access to the roof terrace observation deck. In the 
absence of adequate passive surveillance within and surrounding the facility after dark, the 
restriction of public access when the area is at its most vulnerable is considered reasonable. 
The use of the door for access control should reduce existing security and safety issues 
associated with crime and anti social behaviour. 
 
Any social impact in the locality. 
 
The use of the security door and closure of the roof terrace observation deck to any person 
after 10.00pm will ensure that members of the community are not placed in unsafe conditions 
or are subjected to anti social behaviour/crime after daylight hours. 
 
Any economic impact in the locality. 
 
There are no further matters for consideration relating to the economic benefits and costs of 
the proposed development. 
 
Any impact of site design and internal design. 
 
The proposed modifications will not impact on the site design of the development. The 
security door will result in a minor change to the external design of the development, 
however this is considered reasonable and of negligible impact to the overall design of the 
development. 
 
 
Any impacts of construction activities (construction site management, protection 
measures). 
 
There are no further matters for consideration or discussion given the proposal is a Section 
96(1A) application for a modification that involves minimal construction work. 
 
Any cumulative impacts. 
 
There are no further matters for consideration or discussion having regard for cumulative 
impacts associated with the proposed modifications.  
 
 
THE SUITABILITY OF THE SITE FOR THE DEVELOPMENT (s79C(1)(c)): 
 
Whether the proposal fits in the locality. 
 
As the proposed modifications are of a minor nature and do not change the look or use of the 
existing building, there are no further matters for consideration or discussion having regard 
for whether the proposal fits in the locality. 
 
Whether the site attributes are conducive to development. 
 
The site attributes were previously considered under the original consent as being conducive 
to development. The proposed modifications will not change this. 
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ANY SUBMISSION MADE IN ACCORDANCE WITH THIS ACT OR REGULATIONS 
(s79C(1)(d)): 
 
Any submission from the public. 
 
The application was advertised in accordance with DCP 2005 Chapter 70-Notification of 
Development Proposals with fourteen (14) submissions being received. The issues raised in 
the submissions have been addressed in the assessment of the application pursuant to the 
heads of consideration contained within Section 79C of the Environmental Planning and 
Assessment Act 1979. A summary of the submissions is detailed in the table below. 
 
Summary of Issues Response 
Original approval of the development 
designated the roof area for the public 
viewing. Residents will be denied 
access to the roof area for recreational 
purposes and special occasions, such 
as New Years. 

The roof terrace observation deck will continue to be 
available to the public between 8.00am - 5.00pm (AEST) 
and 8.00am - 7.00pm (AEDT). It is considered reasonable, 
for the safety of users and the security of the building, and 
for the purpose of clarity for the public, patrons and 
tenant(s), to allow for access to the roof terrace 
observation deck to be restricted after 5.00pm (AEST) and 
7.00pm (AEDT), available to the tenant(s) and their 
patrons between 5.00pm - 10.00pm (AEST) and 7.00pm - 
10.00pm (AEDT), and not permitted to be used by any 
person after 10.00pm, seven (7) days a week.  
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Summary of Issues Response 
The original approval required access 
to be available to the roof area and 
public toilets at all times. The removal 
of access would not be in the public 
interest. 
 
 
 
 
 
 
 
 
The current proposal is not consistent 
with the original approval in regards to 
access. 
 
 
 
 
 
 
 
 
The original approval promised access 
to the roof area, toilets and public 
boardwalk at all times. 
 
 
The proposal is an attempt by the 
owners to have complete control over 
the public land however the building is 
on public land and the public should 
have this access retained.  

The original approval required access to the roof during 
the operating hours of the other businesses within the 
development. Access to the roof terrace observation deck 
was restricted once all the premises had closed for the 
day. Access will continue to be available to the public 
between 8.00am - 5.00pm (AEST) and 8.00am - 7.00pm 
(AEDT), available to the tenant(s) and their patrons 
between 5.00pm - 10.00pm (AEST) and 7.00pm - 
10.00pm (AEDT).  
 
Access to the public toilets is not proposed to be restricted 
under this Section 96(1A) application.  
 
The proposed modification will provide certainty for the 
public as to when access to the roof terrace observation 
deck is available and will provide clear parameters for the 
tenant(s) and their patrons regarding public accessibility to 
the area. 
 
The proposed modification will still fulfil the intent of the 
original condition by making the area available, albeit 
public access is only available between the hours of 
8.00am - 5.00pm (AEST) and 8.00am - 7.00pm (AEDT). 
 
No change is proposed to the operation of the existing 
public toilets or public boardwalk under the current Section 
96(1A) application. The approval of the use of the security 
door will not impede use of either of these facilities. 
 
The operation of the development is governed by the 
Development Consent and the lease agreement. The 
modifications proposed under this Section 96(1A) 
application maintain public access to the roof terrace 
observation deck, even though provision is not made for 
public access after 5.00pm (AEST) or 7.00pm (AEDT). 

The illegally installed security door has 
already caused problems in regards to 
access to the observation deck.  
 
 
 
 
 
The public toilets and pedestrian 
boardwalk have also raised problems 
along with the garbage area of the 
development. 

Agreed. The Section 96(1A) for DA/607/2006/C seeks 
approval for the installation and use of the security door in 
a new location. It is anticipated that by imposing clear 
conditions on the development consent relating to the 
installation and use of the door and public access, then 
issues that have previously arisen regarding public access 
to the roof terrace observation deck should not occur.  
 
Agreed. Council has been dealing with these matters of 
non-compliance as a separate issue. The proposed 
modifications do not relate to the public toilets, pedestrian 
boardwalk or garbage area. Council has recently issued 
an approval for additions to the garbage area under 
DA/169/2012. 
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Summary of Issues Response 
Issues relating to public safety, crime 
prevention and after hours building 
security should be addressed by other 
means. 
 
The owners appear to want to roof top 
area for private functions. 
 
 
 
 
 
 
 
 
 
The Entrance Masterplan suggests a 
link between The Entrance Bridge and 
the roof top area. The proposal is 
inconsistent with this plan. 

The erection and use of the security door for the purposes 
of access control which will minimise opportunity for crime 
and anti social behaviour is considered reasonable and 
warranted in the circumstances of the case. 
 
The roof terrace observation deck is able to be used for 
private functions now under the current development 
consent; however any function held in this area is carried 
out with the understanding that the area is also shared 
with the public and is not available for the exclusive use of 
the tenant(s) and their patrons. If approval was granted to 
the proposed modifications, the tenants and patrons would 
be able to use this area to the exclusion of the public 
between the hours of 5.00pm - 10.00pm (AEST) and 
7.00pm - 10.00pm (AEDT). 
 
The provision of a walkway between The Entrance Bridge 
and subject site could still be undertaken at a later date. 
The use of the security door would not prohibit or hinder 
this type of future development. 

Strong objection to placement of 
security door to observation deck. 
 
 
 
 
The original approval promised access 
to the public boardwalk at all times. 

The roof terrace observation deck will continue to be 
available to the public between 8.00am - 5.00pm (AEST) 
and 8.00am - 7.00pm (AEDT) ensuring the public continue 
to have adequate access and use of this public open 
space. 
 
No changes are sought under the current application for 
any changes to the use or functioning of the existing public 
walkway. 

The public will suffer as a result of the 
proposed changes. 

It is unclear why the writer believes that the public will 
“suffer as a result of the changes”. The roof terrace 
observation deck will still be made available to the public 
between 8.00am - 5.00pm (AEST) and 8.00am - 7.00pm 
(AEDT) ensuring the public continue to have unrestricted, 
safe and convenient access. 

The owner is already advertising the 
use of the roof top deck for private 
functions. 

The roof terrace observation deck is able to be used for 
private functions now under the current development 
consent; however any function held in this area is carried 
out with the understanding that the area is also shared 
with the public and is not available for exclusive use by the 
tenant(s)/patrons. When there is no requirement for public 
access to the roof terrace observation deck after 5.00pm 
(AEST) and 7.00pm (AEDT), then the tenant(s) and 
patrons will be able to use this area to the exclusion of the 
public and this is considered reasonable. 
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Summary of Issues Response 
The application does not provide 
sufficient justification for why the hours 
of access should be reduced.  
 
If adequate security were provided on 
site there should be no security issues 
with the observation deck.  
 
 
 
 
 
The public toilets are not available as 
required by the conditions of consent 
for the site.  
 
Inappropriate events have been held 
on the site which has not included 
security. 
 
The reduced access appears to only 
be for commercial purposes and not 
for social amenity reasons. 
 
 
 
There is no objection to the placement 
of the security door provided it is only 
for the normal operating hours. 

It is considered that the proposed modification to the 
existing development consent is considered reasonable 
and warranted in the circumstances of the case.  
 
Disagree. Although security measures are required to be 
provided on the site as per the conditions of development 
consent, it is unreasonable to assume that security would 
be provided to the roof terrace observation deck at all 
times. The use of the proposed security door will assist in 
providing security to the roof terrace observation deck and 
other premises within the development. 
 
Council has been dealing with these matters of non-
compliance as a separate issue.  
 
 
Council has been dealing with these matters of non-
compliance as a separate issue.  
 
 
Disagree. There is merit in restricting use of the roof 
terrace observation deck to the public after 5.00pm 
(AEST) and 7.00pm (AEDT) and restricting use of the area 
to any person after 10.00pm, for safety and security 
reasons.  
 
Noted.  

 
Any submission from public authorities. 
 
There are no submissions from public authorities. 
 
 
THE PUBLIC INTEREST (s79C(1)(e)): 
 
Any Federal, State and Local Government interests and community interests. 
 
The Entrance Peninsula Strategy 2009 
 
The Entrance Peninsula Planning Strategy 2009 reviews The Entrance Strategy 2000 
(covering The Entrance and part of The Entrance North suburbs) and carries out 
comprehensive strategic planning for the Long Jetty and The Entrance North suburbs, which 
has not been previously undertaken.  
 
The subject site is identified as being in Precinct 3 The Entrance Channel Recreation and 
Residential area. The proposed modification to the approved development will not be 
contrary to the objectives or strategies and recommendations relating to Precinct 3. 
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The Entrance Masterplan 
 
The Entrance Peninsula Planning Strategy identified the opportunity to prepare a Masterplan 
for The Entrance Town Centre with the purpose of “providing a framework to improve the 
viability and vitality of the centre”. The Masterplan provides five (5) key urban design 
principles: 
 
1. Create Public Spaces 
2. Provide Connectivity 
3. Adopt an Innovative Approach 
4. Create a Strong Urban Framework which embraces the assets of the locality 
5. Respect a Rich and Layered History 
 
The modification to the existing development will not be contrary to the five (5) key urban 
design principles 
 
The subject site is identified in the Masterplan for The Entrance. The Masterplan 
recommends consideration of opportunities to provide a link between The Entrance Bridge 
and the Fisherman’s Wharf roof terrace observation deck.  
 
The use of the security door to restrict public access to the roof terrace observation deck 
after daylight hours would not hinder the ability for the provision of a link between the bridge 
and the site at a future date. If this link was to be provided, the door could be removed at a 
later date or an additional door could be provided for access control at the link if required.  
 
 
CONCLUSION 
 
Having regard for the provisions of Sections 96(1A) and 79C of the Environmental Planning 
and Assessment Act 1979, it is considered that the modification of conditions 1, 23, 24 and 
27 and the addition of new conditions 16A, 27A and 27B relating to the restriction of public 
access to the roof terrace observation deck, the plan identifying the location of the proposed 
door, the serving of alcohol and providing clarification on the number of patrons for the 
function centre, are reasonable in the circumstances of the case. 
 
It is considered appropriate to limit the modified access arrangement to a trial period of 
twelve (12) months.  This will enable Council to gauge the suitability of the limited use of the 
roof terrace observation deck to the general public between limited hours in the evening. 
 
The proposed modifications to the approved development are all considered to have been 
imposed for a planning purpose and will result in substantially the same development to that 
which was approved by Council under Development Applications 607/2006 and 1457/2010, 
as such, the modifications are recommended for approval. 
 
 
 

ATTACHMENTS 
 
1  History of Development Application associated with Fishermans Wharf  D03060163
2  Draft Conditions of Consent with highlighted changes  D03060130
3  Development Plan (A3 Colour)  D03071040
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